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8 MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

9

___________________________________________________________________________________________________

COLUMBIA FALLS Eleth. SchoolDist. No. 6; CauseNo. BDV2002-528
EAST HELENA Elem. Dist. No. 9;
HELENA Elem. Dist. No. 1 andH.S. Dist No. 1;

12
BILLINGS Elem. Dist. No. 2 andH.S. Dist No. 2; FINDINGS OF FACT,.
WHITE SULPHUR SPRINGSElem. Dist. No. 8 CONCLUSIONS OF LAW

13
and H.S. Dist. No. 8; AND ORDER
TROY Elem.Dist. No. 1 andH.S.Dist. No. I;
MEA-MFT; MONTANA SCHOOLBOARDS

14 ASSOCIATION;MONTANA RURAL
EDUCATIONASSOCIATION; SCHOOL
ADMINTSTRATORS OF MONTANA; ALAN &
NANCY NICHOLSON; GENEJARUSSI;PETER

16 & CHERYL MARCHI; andMICHAEL AND

17
SUSAN NICOSIA, for themselvesand asparents
of theirminor children,

18 Plaintiffs,

19
V.

20 THE STATE OFMONTANA,

21 Defendant.

22

.

23 Trial in this matteroccurredfrom January20 to February4, 2004. The Court

2.4 receivednumerousexhibitsandheardthetestimonyfrom a largenumberofwitnesses,Plaintiffs

25 wererepresentedby JamesP. Molloy ofHelenaandBrian K. Gallik of Bozeman.The Stateof



1 Montana wasrepresentedby Brian M. Morris andAll N. Bovingdon,bothof Helena.

2 The Courtwould takethis opportunityto tip its judicial hat to all oftheattorneys

3 involved in this casefor theexcellentjob theyhavedone in presentingtheircasesandassisting

4 the Court. The Courtherebyentersthe following:

5 FINDINGS OF FACT

6 1. Thiscaseinvolvesa challengeto theconstitutionalityofMontana’scurrent

7 systemfor funding its public elementaryand secondaryschools. The constitutionalprovision

8 involved readsas follows:

9 Educational goals and duties. 1 It is thegoalofthepeopleto establish
a systemof educationwhich will developthe full educationalpotentialof each

10 person. Equalityof educationalopportunityis guaranteedto eachpersonofthe
state.

11 2 . The staterecognizesthe distinct anduniquecultural heritageof the
AmericanIndiansandis committedin its educationalgoalsto thepreservationof

12 their cultural integrity.
3 The legislatureshallprovide a basicsystemof free quality public

13 elementaryand secondaryschools. The legislaturemay provide such other
educationalinstitutions,public libraries,and educationalprogramsas it deems

14 desirable.It shallfund anddistributein an equitablemannerto theschooldistricts
thestate’sshareofthe costofthebasicelementaryandsecondaryschoolsystem.

15

16 Mont. Const.art. X, § 1.

17 2. Montana’spublic schoolsystemis governedby legal requirementsand

18 mandatesimposeduponschobidistrictsby virtue ofstateandfederallaw. Theserequirements

19 includeMontana’saccreditationstandards,contentandperformancestandards,legal mandates

2 0 for specialeducation,and,mostrecently,I:he federalNo Child Left BehindAct.

21 3. Plaintiffs in this case include 11 Montanapublic school districts 6

22 elementaryand5 high schooldistricts from six communitiesthroughMontana.Thehighschool

23 andelementarydistricts in ColumbiaFalls, Helena,Billings, White SulphurSpringsandTroy

24 operateas singleadministrativeunits. EastHelenaElementaryDistrict No. 9 is an independent

25 elementarydistrict.
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1 4. PlaintiffMontanaEducationAssociation-MontanaFederationofTeachers

2 MEA4vIFT is a labor organizationwith more than 16,000 members,including teachersin

3* Montana’spublic schools.

4 5. Plaintiff MontanaSchool BoardsAssociationMTSBA is a statewide

5 associationof public schoolboardswhosemembershipencompassesvirtually all the state’s

6 locally electedboardsof trustees.

7 6. PlaintiffMontanaRuralEducationAssociationMREA is anorganization

8 of public elementaryandsecondaryschooldistricts locatedin rural communitiesin Montana.

9 7. Plaintiff School Administrators of MontanaSAM is a coalition of

10 educationalorganizationswhosemembershipsincludepublic schooladministratorsandeducators

11 throughout Montana. The organizations include the Montana Association of School

12 Superintendents,the MontanaAssociation of SecondarySchool Principals, the Montana

13 AssociationofElementaryandMiddle SchoolPrincipals,theMontanaCouncilofAdministrators

14 of SpecialEducation,andtheMontanaAssociationof County Superintendentsof Schools.

15 8. Six individually namedindividualssueon behalfofthemselvesandtheir

16 children who presentlyattend school in HelenaNicholsons,ColumbiaFalls Nicosiasand

17 White Sulphur SpringsMarchis.

18 9. DefendantStateofMontanais a duly establishedstatewithin theUnited

19 StatesofAmerica.

20 10. With leaveof Court, an amicuscuriae brief was filed by the Montana

21 IndianEducationAssociation,in conjunctionwith theBlackfeetTribe,theAssiniboineandSioux

22 TribesoftheFort PeckIndianReservation,theGrosVentreandAssiniboineSioux Tribesofthe

23 Fort BelknapIndianReservation,the CrowTribe, theConfederatedSalishandKootenaiTribes,

24 theNorthernCheyenneTribe, andthe state-recognizedLittle Shell Tribe, asco-signers,aswell

25 as the Indian Law ResourceCenterof Helena,the MontanaIndian SchoolBoard Caucus,the
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1 MontanaAssociationof Bilingual Education,the Indian Impact Aid Schools,the Blackfeet

2 CommunityCollege,theLame DeerPublicSchools,the BrowningPublic Schools,theHarlem

3 Public Schools,theLameDeerSchoolParentIndianEducationCommittee,the Coistrip School

4 ParentIndianEducationCommittee,andtheMontanaPeoplesAction andIndianPeoplesAction.

5 I. Montana’s Public SchoolSystem

6 A. Basic Facts

7 11. During the2002-03schoolyear,440schooldistrictsoperatedin Montana,

8 with a total studentenrollmentof 149,936,and a total "averagenumberbelonging"ANB of

9 151,511.

10 12. Theterm"averagenumberbelonging"ANB is theenrollmentmeasure

11 usedfor calculatinga schooldistrict’s budgetandfor allocationof staterevenuefor education.

12 A schooldistrict’s ANB resultsfrom the applicationof a statutoryformula to theenrollment,

13 attendanceandabsenceofregularlyenrolledfull-time pupilsduringtheschoolterm. SeeSection

14 20-9-311,MCA. TheANB for a givenyear is basedon theattendancerecordof thepreceding

15 fiscalyear.

16 13. Ofthe440schooldistrictsin Montana,275 wereelementarydistricts,with

17 a total ANB of 89,251, representingapproximately59 percentof the total MontanaANB. An

18 elementaryschooldistrict providespublic educationfor all gradesup to andincludinggrade8,

19 including, whereprovided,preschoolandkindergartens.Section20-6-10l2a,MCA.

20 . 14. There were 110 secondarydistricts,witha total AINB of 43,751,or29

21 percentof the total MontanaANB. A secondaryor "high school" district providespublic

22 educationfor all gradesbeyondgrade8, includingpost-secondaryprograms,exceptcommunity

23 collegedistricts or theMontanaUniversitySystem. Section20-6-10l2b, MCA.

24 15. Therewere also 55 K-12 districts with a total ANB of 18,472, or 12.2

25 percentofthe total MontanaANB. A K-12 schooldistrict meansa highschooldistrictwith an
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1 elementarydistrict thathasbeenattachedto thehighschooldistrictundertheproceduresallowed

2 bylaw. Section20-6-701,MCA.

3 16. The 2002-03enrollmentsfor schooldistricts in Montanarangedfrom 2

4 ANB in KneesandWarrick ElementaryDistricts locatedin ChouteauCountyto 9,974AINE in

5 theBillings ElementaryDistrict. At thehigh schoollevel, enrollmentsrangedfrom 22 .ANB in

6 Willow CreekHigh Schoolin GallatinCountyto 5,630ANB in theBillings High SchoolDistrict.

7 Among K-12 districts, enrollmentsrangedfrom 29 ANB in theFlaxville K-12 SchoolDistrict

8 to 1,845 ANB in theLibby K-l2 SchoolDistrict.

9 B. Governance

10 17. Responsibility for governanceof Montana’spublic elementaryand

11 secondaryschoolsis vestedin entitiesandofficials at both thestateand local levels.

12 18. The StateBoard ofPublicEducation,togetherwith theBoardofRegents

13 of Higher Education,are responsiblefor long-rangeplanning and for evaluatingpolicies and

14 programsfor the state’seducationalsystems. Mont. Const. art. X, § 9. TheBoard ofPublic

15 Educationconsistsof sevenmembersappointedby the governor,andconfirmedby thesenate,

16 to overlappingtermsasprovidedby law. Id. TheGovernor,CommissionerofHigherEducation

17 and StateSuperintendentofPublic Instructionareex-officio non-votingmembersoftheboard.

18 Id. The StateBoard of Educationreviewsand unifies budgetrequestsof educationentities

19 assignedby law to theBoard of PublicEducation,the Board of Regentsor the StateBoard of

2 0 Educationand submitsunifiedbudgetrequestswith recommendationsto the appropriatestate

21 agency. Section20-2-101,MC.A. In addition,uponrecommendationsof theSuperintendentof

22 Public Instruction,theBoard of PublicEducationalso adoptsstandardsof accreditationfor all

23 schoolsin the stateof Montana.Section20-7-101,MCA.

24 19. TheSuperintendentofPublicInstructionhasthegeneralsupervisionof the

2 5 public schoolsand districts of thestate,andpowersand dutieswhich aresetby law, generally
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1 foundwithin Title 20, Chapter3, Part 1, Sections105-106oftheMontanaCodeAnnotated.The

2 Superintendentsupervisesthe schoolbudgetingproceduresprescribedby law, hassupervisory

3 authority over school financial administrationprovisions,estimatesthestatewideequalization

4 level for baseamountfor schoolequityBASE funding program,anddistributesBASE aid and

5 special educationallowable costpaymentsin accordancewith set provisions. Seegenerally

6 Section20-3-1060 - 29, MCA.

7 20. County Superintendentof Schoolsareelectedin eachcountyof thestate

8 unlessa countymanagerform ofgovernmenthasbeenorganizedin that county. Section20-3-

9 2011,MCA. The countysuperintendenthasgeneralsupervisionofthe schoolsofthe county

10 anddutieswhichrelateprimarily to administrative,organizationalandbudgetarymattersbetween

11 thestatesuperintendentandlocal schooldistricts. Dutiesandpowersaregeneralizedin Montana

12 CodeAnnotatedTitle 20, Chapter3, Part 2, and Section205.

13 21. Article X, Section8 of theMontanaConstitutionvestssupervisionand

14 control ofschooldistricts in a locally electedboardof trustees.

15 22. Localboardsoftrusteesareseparategoverningentitiesfor elementaryand

16 high schooldistricts. Section20-6-1013,MCA. Their powersanddutiesinclude, but are not

17 limited to, employing the district superintendentand teachers and assistants upon

18 recommendationby thedistrict superintendent,andconductingthefiscal businessofthedistrict.

19 A generallist ofpowersanddutiesoftrusteesof a schooldistrict canbe foundin Sections20-3-

20 324l-29, MCA generalpowersanddutiesand20-9-2l31-9, MCA financialdutiesof

2 1 trustees.

22 II. Montana’s SchoolFunding System

23 A. Sourcesof Revenue

2 4 23. ThefundingforMontanapublicelementaryandsecondaryschoolscomes

2 5 from threegeneralsources: state,local and federalrevenues.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER - Page6



1 24. Therearetwoprincipalsourcesofstaterevenuespecificallyearmarkedfor

2 schools. Thefirst of thesestatesourcesis a propertytax of95 mills leviedstatewide.Fifty-five

3 ofthe 95 mills are actually"CountyEqualizationAid." Sections20-9-331,-333,MCA. Each

4 countyin Montanalevies55 mills on all taxablepropertywithin thedistrict andthat moneyis

5 then appliedto the BASE budget funding levels for all districts in the countyasmore fully

6 describedbelow. If theamountof revenueraisedby the55 mills exceedswhat is necessaryto

7 meet the BASE funding programsof all elementaryand secondaryschoolsin the county, the

8 county remits the surplusto the MontanaDepartmentofRevenuefor depositinto the State’s

9 generalfund.

10 25. Thesecondsourceofstaterevenuesarerevenuesderivedfrom schooltrust

11 lands. Sections20-9-331,MCA 33 mill county-widetax for elementarydistricts; 20-9-333,

12 MCA 22 mill county-widetax for high schooldistricts; 20-9-343,MCA Definition of and

13 revenuefor Stateequalizationaid; 20-9-360,MCA 40 mill Stateequalizationaid levy; and20-

14 9-342,MCA Depositof interestandincomemoneyby stateboardofland commissioners.

15 26. Local revenuesfor school districts are derivedprimarily from local

16 propertytaxesandfees in lieu of taxes. Sections20-9-30845,-353, MCA.

17 27. The largestsingle sourceof federal ftmds receivedby Montanaschool

18 districts is P.L. 874 money,which is explainedin greaterdetail below. The othersignificant

19 sourcesoffederalrevenuesareTitle I fundsandSchoolFoodsfunds. Somedistrictsalsoobtain

2 0 revenuesthrough federalgrants,baseduponapplicationand selectionproceduresthat apply to

21 thesevariousgrants.

22 B. School District Budgets and Funds

23 28. Montana’sschooldistrict accountingsystemsareorganizedand established

24 on a "fund" basis. Section20-9-2011,MCA. A "budgetedfund" meansa separatedetailed

25 . accountofreceiptsandexpendituresfor a specific purposeauthorizedby the legislatureand for
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1 which abudgetmustbe adoptedin orderto spendmoneyfrom the fund. Section20-0-2011a,

2 MCA. A budgetmustbeadoptedby a boardoftrusteesin orderto spendmoneyfrom a budgeted

3 fund. Id.

4 29. Presentlytherearethe following "budgetedfunds" in Montana:

5 GeneralFundmultiple statutes;

6 TransportationFund Section20-10-143,MCA;

7 * BusDepreciationFund Section20-10-147,MCA; -

8 Tuition Fund Section20-5-320to -321, MCA;

9 RetirementFundSection20-9-501, MCA;

10 * Adult EducationFundSection20-7-705,MCA;

11 TechnologyAcquisitionandDepreciationFundSection20-9-533,MCA;

12 Flexibility FundSection20-9-543,MCA;

13 Debt ServiceFundSection20-9-438, MCA;

14 Non-OperatingFundSection20-9-505, MCA; and

15 Building ReserveFund Section20-9-502,MCA.

16 Seealso Section20-9-2011a,MCA listing budgetedfunds.

17 30. A non-budgetedfund is any fund for which an official budgetis not

18 requiredto be adoptedin orderto spendmoneyon depositin the fund. Section20-9-20llb,

19 MCA. Expendituresfrom thesefunds are limited to the amountof cashbalancein the fund.

20 Section20-9-210,MCA. Examplesofnon-budgetedfunds are:

21 Food ServiceFundSection20-10-207,MCA;

22 ImpactAid FundSection20-9-514,MCA;

23 Building FundSection20-9-508,MCA;

24 ExtracurricularFund Section20-9-504, MCA;

25 Leaseor RentalAgreementFund Section20-9-509, MCA;
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1 EndowmentFundSection20-9-604,MCA;

2 Litigation ReserveFundSection20-9-515, MCA;

3 * Traffic EducationFundSection20-9-510, MCA;

4 * MetalMinesTax ReserveFundSection20-9-231,MCA;

5 InterlocalCooperativeFundSection20-9-511, MCA;

6 * Internal ServiceFurid Section20-3-3312,MCA;

7 MiscellaneousProgramsFundSection20-9-507,MCA; and

8 CompensatedAbsenceLiability FundSection20-9-512,MCA.

9 C. The General Fund

10 31. The general fund is the largestand most important fund for the vast

11 majority of public elementaryand secondaryschooldistricts in Montana. The generalfund is

12 usedto finance"instructional,administrative,facility maintenance,and otheroperationalcosts

13 of a schooldistrictnot financedby otherfundsestablishedfor specialpurposes.. . ." Section20-

14 9-3073, MCA. The general fund is funded from local, countyand statesourcesas further

15 describedbelow.

16 32. With limited exceptions,Montana’spresentsystemof funding schools

17 requiresschoolsto generallyadoptgeneralfund budgetswithin a rangebetweena "BASE" and

18 "maximum"budgetestablishedby the legislature.Section20-9-3081,MCA "The trusteesof

19 a district shall adopta generalfundbudgetthat is at leastequalto theBASE budgetestablished

20 for the district and, as exceptasprovidedin [Section20-9-3083,MCA], doesnot exceedthe

21 maximumgeneralfund budgetestablishedfor the district." TheBASE andmaximumgeneral

22 fundbudgetlevelsare calculatedon stateentitlementsthat are primarily drivenby the student

23 enrollmentin the elementary,high schoolorK-12 district.

24 1. Minimum or BASE General Fund Budgets

25 33. All Montanaschooldistrictsmustadoptabudgetin an amountthat equals,
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1 at a minimum, thatdistrict’s BASE budget,as definedby law. Section20-9-3081,MCA. A

2 district’s minimumgeneralfundbudget,or "BASE budget,"is calculatedas follows:

3 80%of basicentitlement
+ 80% of the per-ANB entitlement

4 + up to l40% of statespecialeducationallocation
+ 40% of specialeducationco-op allocationif any.

5

6 Section 20-9-3063,MCA.

7 a. . Basic Entitlement

8 34. The "basicentitlement"is thefirst componentusedto calculatea district’s

9 BASE budgetamount. The amountof thebasic entitlementis determinedby the legislature.

10 Section20-9-3066,MCA. For the2002-03schoolyear thebasicentitlementfor elementary

11 districts, regardlessof size,was $19,244. Forhigh schooldistricts, thebasicentitlementwas

12 $213,819, againregardless.ofthe size of the high school district. The basic entitlementis

13 scheduledto increaseby $212 to $19,456for elementarydistricts in 2004, andby another$403

14 to $19,859in 2005. For high schooldistricts, the basicentitlementis scheduledto increaseby

15 $2,352 to $216,171for 2004, andby another$4,475 to $220,646for 2005.

16 b. Per-ANB Entitlement

17 35. The next componentof a district’s BASE general fund budgetis the

18 district’s "per-ANIB entitlement."Section20-9-30610,MCA. Theper-ANB entitlement,which

19 is added to the district’s basic entitlement, is an additional amount of budgetauthority for

2 0 elementaryandhighschooldistricts. It is baseduponthe totalnumberofANB in theelementary

21 or high schooldistrict. Again, theamountof theper-ANB entitlementis setby the legislature.

22 36. For elementarydistricts,theper-ANB entitlementin 2003beginsat $3,906,

23 anddecreasesby $.20 for eachadditionalelementaryANE up to 1,000 ANB at which point the

24 decreasein funding for eachadditionalANB stops"stop loss". Theper-AINE entitlementfor

25 eachANB over 1,000is $3,706.20in 2003. Section20-9-306l0b,MCA. In FY 2004, the
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1 per-ANB entitlementbeginsat $3,949.00andhits a stop loss level at $3,747.20.

2 37. Forhighschooldistricts,theper-ANEentitlementin 2003beginsat $5,205

3 anddecreasesby $.50 for eachadditionalelementaryANB up to 800 ANB at which point the

4 decreasein funding for eachadditionalANE stops"stop loss". Theper-ANE entitlementfor

5 eachANB over 800 is $4,805.50in 2003. Section20-9-306lOa,MCA. InFY 2004,theper-

6 ANB entitlementbegins at $5,262.00andhits a stop losslevel at $4,862.50.

7 38. ForelementaryandK-l2 districtswith an approvedjuniorhigh ormiddle

8 schoolprogram,theper-ANB entitlementformulaworks thesameway, relying on a prorationof

9 the foregoingentitlements.Section20-9-30610c,MCA.

10 39. In additionto theBASE entitlementandper-ANB entitlements,a district’s

11 BASE generalfundbudgetis determinedby the district’s specialeducationentitlements.

12 2. The Maximum General Fund Budget

13 40. With limited exceptions,a schooldistrict’s maximumgeneralfundbudget

14 is definedby theMontanalegislature. A district’s maximumgeneralfundbudgetcalculationis

15 determined,in general,by addingthe following components:

16 100 % of the district’s basicentitlement
+ 100%of the district’s per-ANE entitlement

17 + 175%to 200%of statespecialeducationentitlement
+ 75%to 100%of specialeducationcooperativeentitlement

18

19 Sections20-9-308,-321,MCA.

20 41. Subject to two exceptionsdescribedbelow, a district may not adopt a

21 generalfund budgetin excessof its maximumgeneralfundbudgetamountas definedeverytwo

22 yearsby the legislature. Section20-9-3080,3, MCA.

23
a. "Grandfathered Districts" - The 1992-93 General Fund

24 Budget Exception.

25 42. Thefirst exceptionto themaximumgeneralfundbudgetconcernsschool
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1 districts whose 1992-93 general fund budgetexceededits 1993-94maximum general fund

2 budget,as definedby the school funding legislationimplementedin that year. Section20-9-

3 308aii, MCA. If thedistrict’s 1992-93generalfundbudgetexceededthe1993-94maximum

4 generalfundbudget,asdefinedby thelegislature,that district’s generalfundbudgetwas capped

5 at the 1992-93level, or an equalamountover themaximum,whicheveris less. Section20-9-

6 3083aiiAB, MCA. Somedistricts haveremainedcappedat that level for thepastten

7 years. Voter approvalis requiredeachyear for the amountover the maximum. Section20-9-

8 3531b,MCA.

9
b. "Soft Caps"- DedilningEnrolirnents and theMaximurn General

10 Fund BudgetAmountException

11 43. The second"exception" to themaximumgeneralfundbudgetconcerns

12 those districts with declining student enrollments. If a school district’s student enrollment

13 declinesfrom theprior year,its BASEandmaximumbudgetsin theyearofdecliningenrollment

14 may decreasefrom the prior year’s BASE and maximum budgetsbecauseits per-ANB

15 entitlementdecreases.This maycausethecurrentyearbudgetto exceedthedistrict’s maximum

16 general fund budgetauthority for the next schoolyear. In sucha situation, the district may

17 maintain,but maynot raise, its budgetover its currentlevel i.e. the budgetin theyearprior to

18 the declinein enrollmentandmustreducethe generalfundbudgetto themaximumallowedby

19 law, basedupon its ANB, within five years. Section20-9-3083aI, MCA.

20 44. If a district’s enrollmentdecreaseis greaterthan 30 percentof its total

21 ANB populationprimarily a smallschoolissue,thatdistrictmustreduceits generalfundbudget

22 to themaximumallowedby law within five years,using a formulamandatedby the legislature

23 whichrequiresthefollowing budgetreductionsin eachofthefive years: 20 percent,25 percent,

24 33.3 percent,50 percentand 100 percent. Section20-9-3083aiA-E, MCA.

25 45. For thosedistrictswherethe declinein studentenrollmentis lessthan30
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1 percentof thedistrict’s total ANB population,thereis no formulaoutlining the amountor year

2 duringwhichthebudgetmustbe reducedto themaximumamountallowedby law. Section20-9-

3 3083ai, MCA. Instead,the legislaturesimply commandsthedistrict to reduceits budgetto

4 themaximumamountwithin five years. Id.

5 46. As morefully describedbelow,districtsmayadopta generalfund budget

6 in excessoftheBASE budgetonly with voterapproval.This appliesaswell to budgetsin excess

7 ofthemaximumgeneralfund budgetasoutlined above. Funding for thebudgetedamount in

8 excessof theBASEis derivedprimarily from revenuegeneratedfrom local propertytaxesin the

9 schooldistrict. Sections20-9-3082;-353,MCA.

10 D. Funding the General Fund Budget

11 1. Sourcesof Funding the General Fund Section 20-9-3074,MCA

12 47. A schooldistrict fundsits generalfundbudgetfrom thefollowing sources:

13 * DirectStateAidequalto 44.7percentofthedistrict’sBASE andper-ANB

14. entitlementsSections20-9-3062a, -3074, MCA;

15 SpecialEducationAllowable CostFunding from thestateSections20-

16 9-321,-3074 c, MCA;

17 Non-Levy Revenue and Reappropriated Funds Section 20-9-

18 14l1bI, MCA;

19 Non-VotedLocal LeviesSubsidizedwith GuaranteedTax BaseGTB

2 0 aid to fund up to 35.3 percent of the district’s basic and per-ANB

21 entitlementand40 percentofits specialeducationallowablecostpayment

22 Section20-9-3062b,MCA; and

23 VotedLevies,with no GTB aid,for thatportionofthegeneralfundbudget

24 that exceedsthe district’s BASE budgetSections20-9-3074e,-308,

25 -3532,MCA.
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1 2. Funding the BASE Budget - 80 Percent of the Maximum General
Fund Budget

2

3 48. A district’s BASE budgetis fundedby adding "direct stateaid," local

4 revenueandstateGTB aid, if applicable. Sections20-9-30623,-3074,MCA.

5 49. TheStateis responsiblefor funding 44.7 percentof the district’s BASE

6 budgeti.e. 80 percentof the district’sbasicentitlementplus 80 percentofthedistrict’sper-AINB

7 entitlement. The 44.7 percentis referredto as "direct stateaid." Section20-9-3062,MCA.

8 In addition, theStateprovidesrevenuefor allowablecostsofspecialeducation. Section20-9-

9 321,MCA.

10 50. Direct stateaid andallowablespecialeducationrevenueis derivedfrom

11 a combinationof sources.Theseinclude:

12 a. CountyEqualizationAid. First, eachcountyin thestatemustlevy

13 an annualbasiccountytax 33 mills for elementaryand22 mills for high schoolon the dollar

14 of the taxablevalueof all taxablepropertywith certainexceptionswithin the countyfor the

15 purposeof elementaryandhighschoolequalizationaidandstateBASEfundingprogramsupport.

16 Section20-9-331,MCA elementarydistrictsandSection20-9-333,MCA highschooldistricts.

17 The revenuegeneratedby thesemills, togetherwith othersourcesof revenue,including Taylor

18 GrazingAct funds, federal flood control funds, fines for violations of law, federal and state

19 paymentsin lieu of taxes,grossproceedtaxesfrom coal, andlocal governmentseverancetaxes

20 are referredto as"county equalizationaid." Sections20-9-3312,-3332.MCA.

21 b. StateEqualization Aid. Next, revenuefrom various sources,

22 includingincomefrom Stateschoollands,UnitedStatesmineralroyalties,surplusrevenuesfrom

23 county equalization,interest income, and a 40 mill stateequalizationlevy are paid into a

24 "guaranteeaccount"forpurposesofprovidingrevenueto schooldistricts in supportoftheBASE

25 budget. Section20-9-343, MCA.
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1 51. Local Revenueand GTB Aid. Theremainingsourcesof revenuefor a

2 schooldistrict’s BASEbudgetarelocal revenueandguaranteedtax baseGTB aid, if a district

3 qualifies. Sections20-9-308,-353,MCA local; Sections20-9-366to -369,MCA GTB. The

4 revenuefor this portionof the BASE budgetequals35.3 percentofthe basicentitlement,35.3

5 percentoftheper-studententitlementand40 percentofspecialeducationallowablecostfunding.

6 Section20-9-3671,MCA. Thelocal revenueportionof theBASEbudgetis fundedthrougha

7 local permissivenon-votedtax levy, non-taxrevenuesourcesavailableto a district, and for

8 districts that qualify, GTB aid. Section20-9-3085,MCA.

9 52. In order to determinethe amountofthemandatorylocal levy to support

10 the district’s BASE budgeti.e., "BASE mill levy", the county superintendentstarts with a

11 district’s BASE budgetand subtractsfrom that budgetamount all non-taxrevenuesources

12 availableto thedistrict, includingstatefunding, non-levyrevenuessuchasHB 124 block grant

13 revenue,coalgrossproceedstaxes,tuition, investmentearnings,fundbalancereappropriated,and

14 others. Section20-9-141,MCA. The remainderofthe BASE budgetmustbe fundedwith the

15 BASE mill levy. Section20-9-l411c, MCA. The statesubsidizestheBASE mill through

16 GTB aid for districts that qualify. Section20-9-367, MCA.

17 53. GTB aid is a statesubsidyfor BASE mills andis a staterevenuesource

18 that helpsschooldistricts reachthe minimumBASEbudgetlevel. Section20-9-3671,MCA.

19 If a district’s taxablevalue,comparedto the locally fundedpartoftheBASE budgetis belowthe

20 comparablestatewideratio, the district receivesGTB aid to assist in funding up to theBASE

21 budgetlevel. Section20-9-368,MCA. A district’s GTB ratio is theratioofthedistrict’s taxable

22 valuationto its GTB budgetarea. Id.

23 3. Funding the Over-BASE Portion of the General Fund Budget

24 54. If a districtadoptsa generalfundbudgetovertheBASEminimumbudget,

25 thatamountof thebudgetis called the "over-BASE" budget. Section20-9-3531,MCA. The
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1 over-BASEbudget,in general,representsthe amountof thebudgetbetweenthe district’sBASE

2 budgetandthe district’s maximumbudget. Id.

3 55. Any amountof aschooldistrict’sbudgetthatexceedstheBASE is funded

4 primarily by a local over-BASEtax levy non-levyrevenue,to the extentit is available,canalso

5 beusedto fund thisportionof the budget. Sections20-9-3069,-353,MCA. GTB aid doesnot

6 apply to the over-BASEtax levy.

7 56. A district must seekand obtain voterapprovalfrom the residentsof the

8 district for anover-BASEtax levyor anover-maximumbudgetamount. Section20-9-35323,

9 MCA. Trusteesadopt a resolutioncalling for an electionandif the votersdo not approvethe

10 budget,the districtmayadoptabudgetthat is no greaterthanits "highestbudgetwithout avote."

11 For a district with a prior year’sbudgetbetweenthe BASE andmaximum,the budgetcannot

12 exceedtheBASEbudgetamountplustheprior year’sover-BASElevy. Fora districtwhoseprior

13 yearbudgetexceededthemaximumbudget,that district’s budgetcannotexceedthemaximum.

14 D. Funding For Other Budgeted Funds

15 57. Although the generalfund is the mostsignificantfund for public school

16 districts, as describedabove,there are other budgetedfunds that districts useto operatetheir

17 programs.

18 58. Therevenuesourcesandexpendituresin theseotherbudgetedfundsvary

19 andwere fully describedat trial. Districtsmay assessnon-votedi.e. permissivetax leviesin

20 funding thetransportation,busdepreciation,tuition, retirement,andadulteducationfunds. Voter

2 1 approvalis required,however, for local tax levies to supportbuilding reserve,debt service,

22 technology,and flexibility funds.

23 59. Districts mayfinancecapitalprojectsby selling schoolbondsfor up to 20

24 yearsandlorby establishingabuilding reserveto financeabuilding projecton a pay-as-you-go

25 basis. Both of thesefinancingmechanismsrequirevoter approval. There is limited stateaid
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1 availableto reimburseeligible districts for a portion oftheir debtpaymentson schoolbonds.

2 III. Background and Historical Facts

3 60. In 1985, a lawsuitwas filed challengingMontana’sthen-existingschool

4 fundingsystemin this Courtbearingthe caption,HelenaElementarySchoolDistrict No. 1, etci.

5 v. State, CauseNo. ADV-85-370. At the time, funding for schooldistricts’ generalfunds was

6 prOvidedthroughthe MontanaFoundationProgram.

7 61. In January1988, the HonorableHenry Loble, District Judge, declared

8 Montana’ssystemof schoolfinanceunconstitutional.HelenaElem.Sch.Dist. No. i v. State,No.

9 ADV-85-370 Mont. 1st Jud.Dist., Jan.13,1988.

10 62. In thatorder,JudgeLoble issuedthe following findingsof fact concerning

11 the importanceof education. Thesefindings remainaccurateandapplicable:

12 13. The importanceof educationis universally recognizedin our
society.In an often-quotedpassagefromBrownv. BoardofEducation,theUnited

13 StatesSupremeCourt aptly describedthe role of education:
Today,educationis perhapsthe mostimportantfunction of state

14 andlocal governments.Compulsoryschoolattendancelawsand
the great expenditures for education both demonstrateour

15 recognition of the importanceof educationto our democratic
society.It is requiredin theperformanceof ourmostbasicpublic

16 responsibilities,even servicein the armedforces. It is the very
foundationof goodcitizenship.Today,it is a principalinstrument

17 in awakeningthechild to culturalvalues,in preparinghim for later
professionaltraining, andin helpinghim to adjustnormallyto his

18 environment. In thesedays, it is doubtful that any child may
reasonablybe expectedto succeedin life if he is denied the

1.9 opportunityof an education.Suchan opportunity,wherethestate
hasundertakento provide it, must be madeavailableto all on

20 equalterms.
Brown ofBoardofEducation,347 U.S. 483, 493 1954.

21 14. Contemporarysocietydemandsincreasinglevelsof sophistication,
and increasedknowledgeandunderstandingof technology. Educationplays the

22 central role in developing a person’sabilities to achieve that sophistication,
knowledgeandunderstanding.Consequently,thequality of anindividual’s life is

23 increasinglydependenton the level andquality ofthat individual’s education.

24 /1//I

25 I/I/I
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1 15. Public educationis, without doubt, a fundamentaland most
importantfunctionof the Stateof Montanaandits political subdivisions. It is a

2 Stateand local responsibilityjointly shared.

3 HelenaElem. Sc/i. Din’. No. 1 v. State,No. ADV-85-370, at 10-11 Mont. Jud. Dist., Jan.13,

4 1988.

5 63. The importanceofeducationis also recognizedby theMontanaSupreme

6 Court’s decisionin HelenaElem. Sch.Dist. No. 1 v. State,236 Mont. 44, 769P.2d684 1989,

7 modifiedby 236 Mont. 44, 784 P.2d 412 1990 hereinafter"Helena Elementary1". The

8 supremecourtnotedthatequalityof educationalopportunityis the only right that is expressly

9 guaranteedin the MontanaConstitution. HelenaElementaiyl,236 Mont. at 53, 769P.2dat 689.

10 64. On appeal,theMontanaSupremeCourtheldthatMontana’sthen-existing

11 schoolfinancesystemviolatedArticle X, Section 1 oftheMontanaConstitution. In arriving at

12 its holding,thesupremecourtfocusedin parton historicallydeclininglevels of statesupportfor

13 elementaryandsecondaryeducation:

14 The evidenceshowsthat, in 1985-86,most schooldistricts.. .utilized a
third stageoffundingunderwhichmonieswereobtainedprimarilyfrom property

15 tax leviesvotedby eachschooldistrict [and other, lesssignificant sources].By
1985-86,35% of all GeneralFund budgetswere obtainedfrom this level of

16 funding. In contrast,in 1950, the FoundationProgramfurnished 81.2%of all
general fund revenuesin Montana,leaving less than 20% of revenuesto be

17 obtainedby local leviesand othersources.

18 In 1972,whenourConstitutionalConventionmet, approximately65% of
GeneralFundrevenueswerefundedthroughtheFoundationProgram.Con.Con.

19 Tr. 2157. The transcriptof the debateon Art. X, § 13, Mont. Const. clearly
expressesthe delegates’concernwith the level of funding. See, for example,

20 Con.Con.Tr. 1981-86,2152-59.

21 Id., at 48, 54-55, 769P.2dat 686, 690.

22 65. In addition,thesupremecourtexpresslyaddressedtherelationshipor lack

23 thereofbetweenstatefundingandthemandatededucationalprogramasestablishedby minimum

24 accreditationstandards:

25 The evidencepresentedat the trial of this caseclearlyandunequivocally
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1 establishedlargedifferences,unrelatedto "educationallyrelevantfactors," in per
pupil spendingamongthe variousschooldistrictsof Montana.. . .Therewas also

2 unrebuttedtestimonythatthe FoundationProgramfunding [i.e. statesupportfor
generalfundexpenditures]falls short of evenmeetingthe costsof complyingwith

3 Montana’sminimumaccreditationstandards.

4 Id., at 53-54,769 P.2dat 690.

5 66. In holding that the systemwas unconstitutional,the court focusedon the

6 lack of adequatestatefunding:

7 We conclude that as a result of the failure to adequatelyfund the
FoundationProgram, forcing an excessiverelianceon permissiveand voted

8 levies,the Statehasfailedto provideasystemof qualitypubliceducationgranting
to eachstudentthe equalityof educationalopportunityguaranteedunderArt. X,

9 § 1, Mont. Const.

10 Id., at 55, 769P.2dat 690 emphasisadded.

11 67. TheMontanaLegislature,in aspecialsessionin 1989,adoptednewschool

12 funding legislationthroughHouseBill 28.

13 68. In 1991, two companion lawsuits were filed, challenging the

14 constitutionalityof the revisedsystemof school finance. HelenaElem. Sch.Dist. v. State,No.

15 BDV-91-1334Mont. Pt Jud.Dist., andMont. Rural Educ.Ass’n v. State,No. BDV-91-2065

16 Mont 1St Jud.Dist.. Theselawsuitscamebeforethis Court fortrial in theearlymonthsof 1993,

17 while the 1993 MontanaLegislaturewasin session.

18 69. In 1993, the Montana LegislatureadoptedHouse Bill 667 HB 667.

19 Through that legislation, the legislaturechangedfrom the FoundationProgramto the BASE

2 0 budgetingsystem for funding general funds in Montana’spublic elementaryand secondary

21 schools. As a result of the changesin the financesystem,thependinglawsuitswereultimately

22 dismissedon mootnessgrounds.

23 IV. HouseBill 667

24 70. As a resultofthe 1991 lawsuitsmentionedin theaboveFinding ofFact

25 No. 68, the 1993 MontanaLegislatureadoptedHB 667.
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1 71. Testifying at trial in this matterwas JamesGillett, an auditor with the

2 MontanaLegislativeAuditor’s Office. Gillett indicatedthatin creatingwhathasbecomeHB 667

3 in Montana’scurrentfinancesystem,his office analyzedschoolspendingdataforthe year1991.

4 The LegislativeAuditor’s Office usedastatisticalanalysisknown as a regressionanalysis.

5 72. Thepurposeof the regressionanalysis,which waslaterreflectedin HB

6 667,wasto designasystemthataddressedthe issuesof spendingandtaxpayerdisparitiesamong

7 similarly sizedschooldistricts. This purposewasgenerallyaccomplishedby HB 667, which

8 preventedwide spendingdifferencesamongsimilarly sizedelementaryandhighschooldistricts.

9 73. The evidenceappearsclear that HB 667 eliminatedthe wide spending

10 disparitiesthatexistedin prior law. However, someof the inherentproblemsthat exist in the

11 constructionof HE 667 aretheproblemsthatbedevil us today.

12 74. First, the school financing schemeevidencedby RB 667 is clearly

13 complicatedandhardto understand.Not only is thatthe opinion of the numerically-challenged

14 authorofthisopinion,but alsotheopinionofwell-respectednationalandstateeducationleaders.

15 Seee.g. Myers Test.; Miller Test.

16 75. Themajorproblemsof HB 667 areas follows:

17 a. RB 667 providedno mechanismto dealwith inflation. JohnL.

18 Myers foundthis particularlyalarming.

19 b. RB 667 did not baseits numberson anystudyof teacherpay, the

20 costofmeetingaccreditationstandards,the fixed costsofschooldistricts,or thecostsof special

21 education.

22 c. Any increasesallowableto schooldistrictsunder HB 667 werein

23 no way tied to the costs of increasedaccreditationstandardsor content and performance

24 standards.

25 d. TheinformationuponwhichHB 667 reliedwasalreadytwo years
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1 old whenit wasenactedinto law.

2 e. HB 667 did not conductanystudyto justify the disparityin ANB

3 dollarsprovidedfor high schoolandelementarystudents.SeeQuinlanTest.

4 76. Shortly after enactingHE 667, the legislaturemet in specialsessionand

5 enactedHouseBill 22 HE 22. SeePis.’ Ex. 5. HE 22 reducedstatesupport of public

6 educationby 4.5 percent,or $19 million to the stategeneralfund.

7 V. DevelopmentsSince 1993

8 A. TechnologyFund

9 77. The MontanaLegislature enacteda technologyfund in 1995 to allow

10 schooldistrictsto spendfundsoutsidea district’s generalfund for thepurchaseandmaintenance

11 oftechnology-relatedequipment,especiallycomputers.Theproblemwith the State’scontribution

12 to thetechnologyfund is thatit is not predictable.For example,in 2002, the Statefundingto the

13 technologyfunding wasput on hold for two years. It mayor maynot bereinstituted.

14 78. Some districts have been able to raise additional revenuesfor their

15 technologyfunds,while otherdistrictshavenot. GTB aid doesnot applyto thetechnologyfund,

16 andthe amountofmoneyraisedfor thisfund is dependentuponthepropertywealthof the school

17 district.

18 B. TheFlexFund

19 79. The "SchoolFlexibility Fund" flex fund was createdby the legislature

20 in 2001. This fund allows yet anothermeans for school districts to shift expendituresfor

21 expensesoutsidethe generalfund. SeeSection20-9-542to -544,MCA. In general,theflex fund

22 was designedto allow schooldistrictsto spendmoneyoutsidethe spendingcapsimposedby HB

23 667. Again, sinceGTB aid doesnot apply to the flex fund, the revenuea schooldistrict is able

24 to raisein supportof the flex fund is dependentupon the wealthof the district.

25 80. As far as the State contributiongoes,the 2001 legislatureappropriated

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER - Page21



1 moneyfor this fund, andsomedistrictsraisedadditionalrevenuethroughvotedlevies. The2003

2 legislature,however,did not appropriateanymoneyto the flex fund for the 2004-05biennium.

3 C. HouseBill 424

4 81. HouseBill 424 RB 424 was enactedby the MontanaLegislatureand

5 found its way into law as Section 20-9-501, MCA. The issue with this enactmentis that,

6 beginningin 2005,schooldistrict employeeswhosesalariesarefundedwith federalrevenuesmay

7 not have their retirementbenefitspaid from the district retirementfunds. The costs of these

8 retirementbenefitswill haveto be fundedeitherby federaldollars or generalfund dollars.

9 VI. Mandates and Standards

10 82. A central issuein this casehasbeenthe legal requirementsimposedon

11 school districts both by the federal governmentand the State of Montana. In almost every

12 instance,the mandates,whethertheybe federalor state,imposefinancial requirementson the

13 schooldistrictswithout providinga funding source.

14 A. Montana SchoolAccreditation Standards

15 83. The Court viewedthe accreditationstandardsthathavebeenestablished

16 by the constitutionally-establishedBoard of Public Education. SeegenerallyPis.’ Ex. 82.

17 Generally, these accreditationstandardsare found at ARM 10.55.601. The accreditation

18 standardsare enforcedby the Office of Public InstructionOPI.

19 84. The accreditationstandardsrequire school districts to offer certain

20 programsand classes;hire andtrain licensedteachers,administrators,counselors,and library

21 personnel;have certainclass size limitations; provide for professionaldevelopment;provide

22 adequatetext books; andprovidebuildings thatmeetor exceedthe accreditationstandards.

23 85. TheBoardofPublicEducationhasrecentlyestablishedcertaincontentand

24 performancestandards. These content and performancestandardscan be found at ARM

25 10.54.2501-10.54.9598.The contentstandardsdescribewhatstudentsareexpectedto know in
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1 certaincontentareas.Progresstowardsmeetingsthesestandardsis measuredat the endof grade

2 4, the endof grade8 andupon graduation.

3 86. Pursuantto ARM 10.55.6017,on orbeforeJuly 1,2004,eachMontana

4 schooldistrict mustalign its curriculumto the State’scontentandperformancestandards.The

5 accreditationstandardshaveincreasedover theyears. For example,Defendants’Exhibit 685A

6 showsthe 1989 accreditationstandardrequirementsversuscurrentrequirements.In the high

7 schoolprogramfor 1989, the basic programwasto consist of at least16 units, while under

8 currentrequirements,thebasicprogrammustincludeat least20 units.

9 87. Another exampleof the problemsimposedby increasingaccreditation

10 standardswas testified to by RodneySvee, Superintendentof Billing SchoolDistrict. Svee

11 discussedPlaintiffs’ Exhibit 149, whichis theBillings Public Schoolsfacility planningdocument.

12 At page11, it is indicatedthat the two Billings high schoolswill requireapproximately57 new

13 classrooms.Accordingto Svee,mostof thesenew classroomsarerequiredbecauseof increased

14 federal and statemandates. However, no funding is provided despitethe imposition of the

15 increasingmandates.

16 88. Accordingto Dr. Kirk Miller Chairmanof the Boardof Educationand

17 Superintendentof Schoolsin Havre, Rodney Svee and CharlesBrown Superintendentof

18 Schoolsin Lewistown,the accreditationstandardsdo not defineaquality education,but, rather,

19 set forth the basic or minimum standardsthat schoolsmust provide. Indeed,the Montana

20 SupremeCourt agreedwith the conceptthat the accreditationstandardsdo not fully define a

21 quality education,but, rather,areminimum standards.SeeHelenaElementaryI, 236 Mont. at

22 57, 769P.2dat 692.

23 89. Eachyear,schooldistrictssubmittheir reportsto OPT. Basedupon those

24 reports,OPI thenmakesa recommendationto theBoard of Public Educationas to whethera

25 school district hasmet the standards. This thenresults in a schoolbeing placed in certain
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1 categoriesof accreditation.

2 90. Exhibits 85, 613 and 685C showthe schoolsaccreditedunderadvice or

3 . deficiencycriteria. Theseschoolsarebelow the acceptableaccreditationor accreditationwith

4 minor deviationstandards.In 1994-95,aboutfour percentofMontana’selementary,middle and

5 high schoolswereaccreditedunderadviceordeficiencystatus.However,in fiscalyear2002-03,

6 that numberhadrisen to over 18 percent. Pls.’ Ex. 85.

7 91. Complying with the accreditationstandardshas imposed additional

8 financialburdenson schooldistrictswithoutcorrespondingincreasesin stateaid to meetthenew

9 standards.This andthe lack of anyinflationary componentin RB 667hasresultedin many of

10 theaccreditationproblemsshownon Exhibit 685C.

11 92. Accordingto Dr. Miller, themoneyproblemsinherentin RB 667’sscheme

12 hasresultedin manyteachersleavingMontanaandteachersteachingwithout full endorsements

13 in specializedareassuch as special education,math,science,and counseling.

14 B. No Child Left Behind Act

15 93. The No Child Left Behind Act of 2001 NCLB makesfederal financial

16 aid for schoolsconditionalonschoolsmeetingcertainacademicstandardsandabidingbypolicies

17 setby the federalgovernment.

18 94. Pursuantto the NCLB, every classroommust be staffed by a teacher

19 qualifiedto teachin his orher subjectarea. Further,thestatesmustimprovethequality of their

20 schoolsfrom year-to-yearby achieving"AdequateYearly Progress"AYP. Thepercentageof

21. studentsproficient in readingandmathmustcontinueto grow, andthe testscoregap between

22 advantagedanddisadvantagedstudentsmustnarrow.

23 95. The exactimpactoftheNCLB is unknown. However, it would be safeto

24 say that therewill be a financial impact on Montanaschoolsfor having to meet the NCLB

2 5 mandates.Unfortunately,it doesnot appearthat thecostsassociatedwith compliancewith the
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1 NCLB arebeingpaidby thestateor federalgovernments.Althoughthe federalgovernmentmay

2 providesomeofthenecessaryrevenue,it will beinsufficient to coverall the costsassociatedwith

3 NCLB mandates. See,e.g., McCulloughTest. According to SuperintendentMcCullough,

4 Montananow broadly endorsesteachersso that, for example,a teacherwith a generalscience

5 backgroundcould teachbotany. On the otherhand,underthe NCLB’s requirementfor highly

6 qualified teachers,abotanyteacherwouldhaveto havea majoror certificatein botanyin order

7 to teachthat class.

8 C. SpecialEducation

9 96. Underthe "block grant" system,thelegislatureappropriatesa setamount

10 of funding to the Office of Public Instructionto be distributedto school districts and special

11 educationcooperativesfor approvedallowablespecialeducationcosts.

12 97. State special educationmoniesare then distributedby OPT to districts

13 througha systemofblockgrantsandreimbursements.Theblock grantsincludeaninstructional-

14 servicesgrant anda related-servicesgrant. Both of thesegrantsare distributedbasedon the

15 number of studentsANB in the district. For every $3 a district expendsin state special

16 educationblock grantmonies,the districtmatchesthestatepaymentwith $1 of specialeducation

17 expenditurespaid from local sources. If a district’s specialeducationexpendituresexceedthe

18 stateandlocal matchrequirementby morethantenpercent,the district thenbecomeseligible for

19 a reimbursementfrom the state"disproportionatereimbursement".

20 98. Schooldistrictsmustprovidespecialeduóationandrelatedservicesto all

21 eligible studentswith disabilities. Eligibility is determinedunder the terms of the Federal

22 Individual with DisabilitiesEducationAct DEA. Specialeducationmandatesareimposedon

23 schooldistricts bybothfederalandstatelaws. Individualswith disabilitiesreceiveawiderange

24 of servicesthat areindividually determinedbasedupon their educationalneeds.

25 99. Althoughbothstateandfederal governmentsmandateschooldistrictsto
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1 provide the sometime considerableservices necessaryfor each individual child, neither

2 governmentprovidesthenecessaryfundsto fully paythe costsofprovidingtherequiredservices.

3 As will be notedelsewhere,thereis asignificantly increasingrelianceuponlocal schooldistricts

4 to coverthe costsof necessaryservices. This createsa competitionfor dollarsbetweenregular

5 andspecialeducationprograms.

6 VII. Funding Trends

7 A. State Funding Trends

8 100. At trial, Plaintiffs introducedExhibit 22 which shows schooldistrict

9 generalfund budgettrendsfrom fiscal year 1991 through fiscal year2003. Although student

10 enrollmentis declining, the ANB count in fiscal year2003 is 3,541 higher thanin fiscal year

11 1991. Pis.’ Ex. 22, 1.2. The stateshareof the generalfund budgethasdroppedfrom 71.44

12 percentin fiscal year1991 to 60.95percentin 2003. Id., 1. 29. During thesametimeperiod,the

13 local shareof the generalfundbudgethasgone from 28.91percentto 39.30percent. Id. ¶ 31

14 at 1. Adjustedfor inflation, the total stateaid for the sametime periodhasgonedownby 17

15 percent. Id. ¶ 41 at 2. During the sametime period,schooldistrict local propertytaxeshave

16 increased120.5percent. Id. ¶ 47 at 2. And, accordingto line 52 of Exhibit 22, statesupportfor

17 ANB hasgonefrom $2,751 in fiscal year1991 to $2,230 in fiscal year2003 - a drop of 18.9

18 percent.

19 101. At the time Montana’sconstitutionwas adoptedin 1972,statesupportfor

20 generalfundbudgetswas approximately65 percent. Accordingto Plaintiffs’ Exhibits 32 and33,

21 whenall budgetedfunds areconsidered,thesametrendsmentionedin FindingNo. 100continue.

22 Statesupportfor all funds fell from 54.29percentin 1993 to 42.59percentin 2002,while local

23 supportincreasedfrom 36.68percentin 1993 to 44.40percentin 2002.

24 102. These sametrends hold true for state support for special education.

25 Plaintiffs’ Exhibit 115 is a documentpreparedby theMontanaSchoolRenewalCommissionon
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1 September8, 2003. That exhibitdealswith specialeducationfinance. At page11, it is notedthat

2 in 1989-90,thestateshareofspecialeducationcostswas 81.49percent,while thelocalsharewas

3 7.12 percent.By 2001-02,thestatesharehaddroppedto 41.49percent,while thelocalsharehad

4 risento 38.13 percent. Thesesametrendsarealso shownon Plaintiffs’ Exhibit 111.

5 103. Accordingto variousschooldistrict officials, overtime the requirements

6 offederallaw concerningservicesto disabledstudentshaveincreased.The state’scontribution

7 hasdeclinedovertime, while the localcontributionhasincreased.Theextramoneythat the local

8 districtsneedis takenout of theirregularfunding sources,which createsa competitionbetween

9 the generalfundandfunding for specialeducation. Seee.g., JohnsonTest.;SveeTest.;Brown

10 Test.;NicosiaTest. This testimonywasalso echoedbyDr. William Rickey,ExecutiveDirector

11 of Special Servicesfor AnacondaPublic Schools,who testified that recentincreasesin state

12 fundingtowardsspecialeducationarelostby theincreasedcostsofprovidingservicesto disabled

13 students.Hickey testifiedthat,in his opinion, theStateofMontanawas not funding its shareof

14 special educationcosts, which adverselyaffected all school district children due to the

15 competitionfor dollarsmentionedabove.

16 B. Increasing Trends Towards Budget Maximums

17 104. WhenRB 667was enacted,it implementedthemandatoryBASEbudget

18 amount80percentofthemaximum.ThepurposeofestablishingtheBASEbudgetamountwas

19 to assureall districtsbudgetedat a minimumlevel - a level thatwouldpresumablybe adequate

2 0 to meetminimumstandards.Theconceptwasthento allow localdistricts theoptionofadopting

21 additionalbudgetauthority, up to the maximumgeneralfund budgetallowedby law the 100

22 percentlevel.

23 105. Since 1991, the number of districts and ANB at or. above the budget

24 maximumhaveincreased.In fiscal year1994,a total of75 districtsand7,971ANB wereat 100

25 percentofthemaximumgeneralfund budgetallowedby law; Pls.’ Ex. 49. By fiscalyear2003,
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1 thenumberofdistrictshadincreasedto 172 and theANE to 35,495. Id. This trendseemsto be

2 moremarkedfor elementarydistricts thanhigh schooldistricts.

3 106. Whenconsideringthenumberofdistricts andAINB at 98 percentormore

4 of maximumgeneralfundbudgetallowedby law, wefind that in 1994,92 districtsrepresenting

5 12,511 ANE wereat 98 percentofmaximumgeneralfundbudgetallowedbylaw. Pis.’Ex. 49.

6 By 2003, the number of districts had increasedto 220, and the total studentsincreased

7 to 81,915. Id.

8 107. The informationshownin Plaintiffs’ Exhibit 49 indicatesthat thebudget

9 maximumsestablishedby HE 667 arenot relatedto the coststhat districtsmustincurto deliver

10 qualityeducationprogramsand thatstatefunding for public schoolsis inadequate.

11 108. Districtsthatarecurrentlyoperatingabovethe capsfaceseriousdifficulties

12 as theyapproachthe five-year deadlinefor returningto the budgetmaximums. TrusteePeter

13 Marchi from theWhite SulphurSpringsDistrict explained,for example,that his districthastwo

14 yearsleft beforeit must returnto thebudgetmaximum,but they"really don’t haveanythingto

15 cut asfar asstaffmembersorprograms." Marchi Test.Undercurrentlaw, however,theymust

16 find awaywithin two yearsto implementadditional"substantialcuts"thatwill adverselyaffect

17 the qualityof theprogram. Id. This is in a district thatalreadyhasaccreditationproblemsdue

18 to its inability to hirealanguageinstructorto offer foreignlanguage.This raisesconcernthatthe

19 statefunding of public educationis not basedon educationally-relevantfactors.

20 VIII. Problems Related to Funding

21 A. Violations of Accreditation Standards

22 109. Earlierthis Court discussedthe increasingnumberof schooldistricts that

23 arehavingproblemsmeetingMontana’saccreditationstandards.SeePls.’ Ex. 85; Miller Test.

24 Accordingto Dr. Miller, the rising numberof schoolsfailing to meetaccreditationstandardsis

25 tied to the failure of the funding mechanismof RB 667 to keepup with inflation.
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1 110. It shouldbekept in mindthat theaccreditationstandardsareduly adopted

2 by the Stateof Montana. Thus,anysuggestionraisedby the Stateat the trial of this matterthat

3 theviolation of theaccreditationstandardsis notseriousis rejectedby the Court. If the Stateis

4 going to requireschoolsto meetthe accreditationstandards,the Statecannotsaythat violations

5 ofthosestandardsarenot a seriousissue.

6 111. The increasingviolation of minimumaccreditationstandardsis evidence

7 to this Court that Montana’s quality public educationsystemis beingdamagedand that it is

8 relatedto a decreasingsupplyof fundsprovidedby the Stateof Montana.

9 B. Teacher Salaries and Benefits

10 112. Accordingto Dr. LindaDarling-HammondofStanfordUniversity,quality

11 teachersareessentialfor successfulstudentsand a quality education.Accordingto Dr. Darling-

12 Hammond,adequatesalaries,working benefitsand conditions are a big factor in getting and

13 maintaininga teachercorp.

14 113. It is undisputedthatMontanateachers’salarieshavebeenlaggingbehind

15 nationalaverages.For example,theaveragesalaryfor a beginningteacherin theUnitedStates

16 is $32,000,while in Montanait is $22,000. Pls.’ Ex. 72. The averagesalaryfor an experienced

17 teacherin theUnitedStatesis $44,000,while in Montanait is $34,000. Id.

18 114. In fiscal year 1992,Montanateachers’averagesalarieswere 39th in the

19 country,while in fiscalyear2003,Montanaranked47t in the amountit paysits averageteacher.

20 Pls.’ Ex. 34.

21 115. Plaintiffs’ Exhibit 36 graphicallyshowsthedecliningtrendoftheaverage

22 salarypaidto Montana’steachers.In approximatelyfiscal year1980,Montana’s teacherswere

23 28th in thenation andnow theyare

24 116. Therealsoappearsto be a cleartrendof decreasingbenefitsfor teachers.

25 For example,CharlesBrown, Superintendentof Schoolsin Lewistown, testifiedthathis district
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1 is shifting moreandmorehealthinsurancecoststo the employees.

2 117. Many superintendentsand other school officials testified at the trial

3 regardingthis matter. Most testified to a noticeabledecline in the numberand quality of

4 applicantsapplyingforjob openings.In someareas,suchas specialeducation,music, language,

5 and science, school districts have difficulties finding qualified candidates. For example,

6 SuperintendentMcCulloughindicatedthat 70 percentof the graduatesgetting aBA. degreein

7 educationfromtheMontanaUniversitySystemleavethestate. Accordingto McCullough,other

8 statesoffer signing bonuses,repaymentof studentloans and financial help with advanced

9 degrees,noneof which are offeredin Montana.

10 118. Dr. Miller indicatedthatin 1996ajobopeningin theHavreSchoolDistrict

11 would attract60 to 100 applications. He testified that a job opening last year garnered15

12 applications,of whomhewould classify5 as beinggood. Dr. Miller notedthat the qualityof the

13 pooi of applicantsis decreasing,and that theStateofMontanais not adequatelyftmding a quality

14 education. Seealso CameronTest.;Marchi Test.;SchmidtTest.

15 119. RogerArmstrong,Superintendentof Schoolsin White SulphurSprings,

16 testifiedthat at onejob fair he went to, not one applicationwas receivedfor an openingin his

17 district. Indeed,Armstrongindicatedthat he intendedto retire soonfrom the Montanasystem

18 andmoveto Washingtonstateto regainemployment,all. strictly for financialreasons.

19 120. JohnMcNeil, Superintendentof Schoolsin Savage,indicatedthatwhen

2 0 his districthadan openingfor a musicteacher,the only applicantwasa 70-year-oldindividual.

21 121. Accordingto Dr. Bruce Messinger,Superintendentof theHelenaSchool

22 District, the Stateis not supplyingadequateresourcesfor schoolsto do theirjob. Dr. Messinger

2 3 agreedthat the numberof applicantsis down, especiallynow that regional competition for

24 teachingcandidatesis becominga factor. Dr. Messingernotedthat the HelenaSchoolDistrict

25 wasnot ableto usegeneralfund moniesfor professionaldevelopment,but is looking to federal
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1 grantsfor that type of program.

2 122. Michael Nicosia, Superintendentof Columbia Falls School District,

3 indicatedthathis district usesretirementincentivesto lure older,higherpaidteachersto retire so

4 that theymaybe replacedby lower paid,inexperiencedteachers.

5 123. It cannotbe saidthat the Statedoesnot recognizetheproblemsthatexist

6 in recruiting and retaining teachers. Plaintiffs’ Exhibit 75 is the Governor’s Task Force on

7 TeacherShortageandTeacherSalariesFinalReportpreparedin September2000at the request

8 of GovernorMarc Racicot. Although identifying the problemsandsomesolutions,few of the

9 solutionsrecommendedin the taskforce report havebeenimplemented.

10 124. In addition, the MontanaBoardof Public EducationcommissionedDr.

11 Don BurnsNielson to conduct a study on the teacherproblemin Montana. Dr. Nielson’s

12 documententitled"Who will TeachMontana’sChildren?"wasreceivedinto evidence.Pls.’Ex.

13 78. This documentis datedFebruary2001. The 2002 follow-up studywasreceivedas Exhibit

14 79. Accordingto Dr. Nielson,Montanais projectedto needapproximately900 newteachersper

15 year. Although Montana’suniversity systemproducesabout900 studentsfinishing education

16 programseachyear,only about29 percentof thosestudentsstayin Montana. Pls.’Ex. 78 at 1.

17 Dr. Nielson’sreportnotedshortagesin subjectareas,as notedabove,in specialeducation,music

18 andthe sciences.Shealsonoted the declinein applicationsin evensomeofthe moreattractive

19 partsof Montana. Wheresomeof theseschooldistrictsoncehad 115 applicantsfor a position,

20 thosedistrictsnow only receiveabout40. Id. at 5.

21 125. Dr. Nielson alsonotedthat not only it is difficult to recruit teachers,but

22 retainingthem is a growingproblemsinceas many, especiallyin smallerdistricts, are required

23 to accomplishmultiple assignments.Dr. Nielsonalsonotedthepowerful competitionfrom out

2 4 of statewherenew teachersareofferedhighsalaries,bonusesandmoving expenses.Dr. Nielson

2 5 notedthat someschooldistricts in Montanaprovideno benefitsfor their teachers.
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1 126. In Dr. Nielson’s follow-up study in 2002 Pls.’ Ex. 79, she notedno

2 improvement.Dr. Nielsonnotedthat the numberonereasoncertified staffleavetheirpositions

3 in Montanais to obtainhigher salaries. Id. at 7. Factorsthatmight improvestaffretentionand

4 recruitmentare rankedin orderofimportancefrom highersalaryandbetterbenefitsto mentoring

5 programsandsmallerclassrooms.Id. at 10.

6 127. Dr. NielsonalsosurveyedMontanasuperintendentsandprincipals. Pis.’

7 Ex. 81. Dr. Nielsonnotedthatapproximately48 percentof the administratorssurveyedindicated

8 that theyplannedto retire within the nextfive years. Id. at 1. Almost one-halfof that groupis

9 expectedto leaveMontanaandcontinueworkingout of stateas eitherateacheror administrator.

10 128. This trend, bothas to teachersandadministrators,is alarmingin light of

11 the testimony of Dr. Darling-Hammond,who testified that prove,n researchestablishesa

12 significantrelationshipbetweenteacherquality andstudentachievementandgains. According

13 to Dr. Darling-Hammond,if it is difficult to recruit and retain teachers,the entire education

14 systemat risk.

15 129. Dr. Darling-Hammondalso notedthat the recenteconomicchangesto

16 which our economyhasbeensubjectedplace an increasingdemandfor skill andtraining on the

17 workforce. The standard-basedmovement,throughcriteriareferencetests,allowseducatorsto

18 seeif their studentsaremeetingexpectedprogress.This allowseducatorsto determineif students

19 aremeetingthenew demandsof societyandallows educatorsto measureandallocateresources

2 0 as appropriate.

21 C. Other Consequencesof Dwindling Funding

22 130. As notedabove,moreandmoreschooldistrictsarereachingbudgetcaps.

23 Whenthatoccurs,the only optionsavailableare to reducebudgets,cut programsandreducestaff.

24 SeeMiller Test. Someof theseproblemshavealreadybeenmentioned,such as difficulty in

25 paying for professionaldevelopmentprograms. Forexample,Kent Kultgen, Superintendentof
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1 ChoteauSchoolDistrict, indicatedthatnextyearhis district will eliminateall non-instructional

2 aides. RichardCameron,SuperintendentofGlendiveSchoolDistrict, indicatedthat,in violation

3 of the accreditationstandards,his district does not have a curriculum coordinator. Ron

4 Whitmoyer,SuperintendentofEastHelenaElementarySchoolDistrict, indicatedthathis district

5 doesnot havea gifted and talentedprogramasrequiredunderthe accreditationstandards.He

6 addedthat his district hasalso cut programsin art, computereducationand Spanish. Charles

7 Brown, Superintendentin Lewistown, indicatedthat in someof his schools,the suppliesfor

8 elementarystudentsare furnishedby parentsas opposedto the schooldistrict. According to

9 Brown, theLewistown SchoolDistrict is slowly dismantlingits schoolsystemunderthecurrent

10 funding formulas.

11 131. The Court has alreadymentionedthe trouble created when there is

12 competitionfor dollars within schooldistrictswhere generalfund dollars arebeing divertedto

13 payfor specialeducationprograms.

14 D. Facilities, Construction and Maintenance

15 132. Adequateandsafeschoolfacilitiesareanessentialcomponentof aquality

16 educationsystem. This is specificallyaddressedin Montana’saccreditationstandards.

17 130. Richard A. Whitney, Director of Billings School District Facilities

18 Services,presentedalist ofbuildingprojectsthathisdistrictneedsto undertakeover thenext two

19 yearsin orderto meetvariousbuilding andsafetycodes. Pls.’ Ex. 147. Whitneyindicatedthat

20 approximately$64 million is requiredfor theseprojects. Id. at 2.

21 133. Dueto lackof classroomspacein Billings schools,the Billings School

22 District wasforced to resort to aprogramcalled"Teacherson Carts." Theseteachershaveno

23 classroomsassignedto them,but carry their instructionalsupplieson a cartwhile theyroamto

24 avacantroom.Pls.’Ex. 149 at 7-8.

25 134. The Court hasalreadyreferencedthe testimonyofRodneySvee,wherein
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1 heindicatedthatBillings High Schoolsneeds57 newclassroomsresultingfromincreasedfederal

2 and staterequirements.

3 135. The Court heardevidencethat bothEurekaandLivingston recentlyhad

4 schoolbuildingsthatweredeemedunsafeandwereeithercondenmedor areon thevergeofbeing

5 condemned.While anewbuildingwasbeingbuilt, studentsin Eurekawereeducatedin various

6 building aroundtown, including a churchbuilding andpart of ahigh school.

7 E. Other Problems with the School FinanceSystem

8 136. Montana, like many other states, is implementing a standards-based

9 approachto education,aspart of aneffort to improvestudentperformance.TheCourthasalready

10 mentionedtheimplementationoftheNCLB, Montana’saccreditationstandards,andperformance

11 andcontentstandards.

12 137. In implementinga standards-basedapproach,a state needsto do three

13 things: 1 specifyits expectationsfor studentperformance;2 developproceduresto measure

14 how well studentsaremeetingthoseexpectations;and3 hold providersof educationservices

15 school districts, schools, teachersaccountablefor studentperformance. The logic of the

16 approachimplies that a statewill assurethat sufficient resourcesare availablein all school

17 districts, if not in all schools,so that they canreasonablybe expectedto meetstatestandards.

18 Pls.’ Ex. 68 at2.

19 138. A discussionof adequacyinvolvesa determinationof fundingnecessary

2 0 to producea specific level of studentperformance. Id. at 1. For the standards-basedapproach

21 to have any chanceof success,the statemust assurethat districts havesufficient resources

22 availablesothattheycanreasonablybe expectedto meetthe state’sstandardsconcerningstudent

23 performance. This requiresthat the foundationor base level of funding should reflect the

2 4 expendituresa district must make to enable studentswithout special needs to meet state

25 performanceexpectations.Thefoundationorbaselevel fundingshouldalsobe adjustedtoreflect
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1 increasedcostsassociatedwith specialneedscharacteristicsof studentsor districts.

2 139. In schoolfinanceterminology, a school finance systemshould satisfy

3 principlesof equityandadequacy.Thatis, it shouldprovide adequatefunding to allow districts

4 to meetthe expectationsestablishedunderstatelaw, and thefundingshouldbe allocatedin an

5 equitablemannerto assureequalopportunitiesfor all studentsin the state. Significantly,experts

6 for both Plaintiffs andthe Statewerein completeagreementon thesefundamentalprinciples.

7 The State’sprimary expert,Dr. ThomasDownes,for example,agreedthat to define adequacy,

8 one must ask what resourcesare necessaryfor a school district to achieve the standards

9 establishedby a state.

10 140. In drafting Montana’s constitution, it appearsthat the framers were

11 concernedthattheneedsof abasicqualitysystemof educationberealisticallyassessed.SeeCon.

12 Con. Tr., Vol. II, 725 Educ. andPub.LandsComm.comment.

13 141. In HelenaElementary1 the MontanaSupremeCourt alsorecognizedthe

14 importanceofrelatingtheschoolfinancesystemto the educationalprogramsandopportunities

15 madeavailablein Montana’selementaryandsecondaryschools. The supremecourt concluded

16 that expendituredisparitiesamongMontanaschoolswerenot relatedto "educationallyrelevant

17 factors." Basedin parton thisconclusion,thecourtdeclaredthe funding systemunconstitutional

18 underArticle X, Section1 oftheMontanaConstitution.HelenaElementaiyl,236 Mont. at 55,

19 769 P.2dat 690.

20 142. Oneofthemain problemswith Montana’scurrentschoolfunding system

21 is that it is not baseduponeducationallyrelevantfactors,nor is it basedupona determinationof

22 the fundinglevelsthatarenecessaryto meetthestandardsrequiredfor public education.Rather,

23 it wasdesignedto beamathematical,statisticalregressionanalysisbasedon previousexpenditure

24 patterns.Accordingto SuperintendentMcCulloughin designingthe currentfunding system,the

25 Statemadeno effort to determinethe componentsof abasicsystemof qualityeducation,nordid
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1 it make anyattemptto relate the funding formula to the costof providing thateducationor to

2 meettherequirementsofits accreditationstandards.Accordingto RodneySvee,thebaseamount

3 offunding underHE 667 is not tied to the actualcostof providingan education.

4 143. The base amountsallowable under RB 667 were never basedon a

5 determinationofthecostsofmeetingmandatesandexpectations.Anynumberofsuperintendents

6 testified that the baseamountswould not allow their districts to meetminimum accreditation

7 standards.SveeTest.;WhitmoyerTest.; AnnstrongTest.; McNeil Test.;KultgenTest.

8 144. As notedearlier,thefundingformulaallowsfor differentfundingbetween

9 elementaryandhigh schools. However,it appearsthat therewasno studyor researchdonethat

10 would indicatethat thesefunding differentials accuratelyreflect any cost differencesthat may

11 exist. Dr. Messingerindicatedthat the inadequaciesanddifferencesin the elementaryfunding

12 level havecausedthe HelenaSchoolDistrict to takemoneyout of its middle schoolprogramto

13 makeup for shortfallsat the elementarylevel. Accordingto Dr. Messinger,thishasharmedthe

14 quality of educationin Helena’smiddle schoolprogram.

15 145. Otherevidencepoints to the fact thatRB 667’s funding formulamaynot

16 bebasedon educationallyrelevantfactors.HB667’sformulaprovidesfor decreasinggeneralfund

17 budgetauthorityasANTB maydecrease.Thisdeclinein generalfundbudgetauthorityas aresult

18 ofdecliningenrollment,however,doesnotappearto be rationallyrelatedto theeconomicreality

19 of operatinga schooldistrict.

2 0 146. RonWhitmoyerof EastHelenaindicatedthat as enrollmentin his district

21 has dropped,the district losesmoneyunder the funding formula, but costs do not go down

22 becausemanyofthe costsarefixed. A schooldistrictmustcontinuewith thesamephysicalplant,

23 heatingbills andelectricalbills. Seealso ArmstrongTest.; QuinlanTest.

2 4 147. After continued,unsuccessfulattemptsto convincetheStateto undertake

2 5 an effort to correlate funding to educationalcosts and needs,the Montana School Boards
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1 Association,in conjunctionwith otherinterestedgroups,commissioneda studyof the cost of

2 providing an adequateeducationin Montana. The study was performedby the nationally-

3 recognizedschoolfinanceconsultingfirm of Augenblick& Myers A&M. Plaintiffs’ Exhibit

4 68 is theresultantstudywhich lookedto determinethe adequacyof schoolfunding in Montana.

5 The studywas designedto determinethe funding levels necessaryfor different schooldistricts

6 to producea specific level of studentperformanceor an adequateeducation. Pls.’ Ex. 68 at 1.

7 148. A&M’s finance expertsutilized a "professionaljudgment" approachto

8 studying the costs of educationin Montana. This is one of four methods that have been

9 developedto study the costs of education. In conjunction with the national experts,

10 approximately80 educatorsfrom Montanaparticipatedin the studyprocess,. TheseMontana

11 educatorsincludewell-recognizedandrespectededucatorsandleadersfrom throughouttheState,

12 includingseveralmembersofthe MontanaBoardof Public Education,aswell as award-winning

13 administrators,teachersandschool trustees. Severaleducatorswho participatedin the study

14 testifiedattrial. Theyconsistentlyendorsedthemethodologyandresultsofthestudy,andstated

15 that the resourcesidentified were not "pie in the sky" or ideal, but were insteadrealistic

16 assessmentsof theresourcesnecessaryto meetexistingstandardsandrequirements.

17 149. According to the study, the professionaljudgment approach asked

18 educatorsto specifythe resourceneedsof quality schools. It askededucatorsto identify the

19 resourcestheyfeel needto be in placein prototypeschoolsin orderfor studentsto achievea

20 specificset of objectives. Id. at i.

21 150. A&M explainedits procedureas follows: First, A&M createdprototype

22 districts. Then, a schoollevel panelofeducatorsfocusedexclusivelyon estimatingthe resources

23 neededat the prototypeschoolsite. A schooldistrict levelpanelthenreviewedthework of the

24 schOollevelpanelandestimatedtheresourceneedsoftheprototypedistricts. Finally, oneexpert

2 5 panel reviewed the work of all the district panels and madechoicesregardingthe price of
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1 resources.Id. at ii.

2 151. Accordingto the A&M study,Montana’s schoolfunding formula is not

3 currentlyprovidingadequatefundingto allow schooldistrictsto meetthe standards,expectations

4 andmandatesthat applyto public schoolsin Montana. This is consistentwith the testimonyof

5 Dr. Miller, Mr. McNeil, andDr. LawrencePicus,anationallyknownschoolfinanceexpertfrom

6 the University of SouthernCalifornia.

7 152. The A&M studymerelysupportsotherevidencethat showsthat the State

8 of Montanais not adequatelyfunding public education.Also, it demonstratesmethodstheState

9 could employto analyzeandconstructa funding systemthat is rationallybasedon the coststhat

10 mustbe necessarilyincurredto meetthestandardsandrequirementsthatgovernpubliceducation

11 in Montana.

12 153. JohnMyerstestifiedthatthe A&M studymaynot necessarilybetheanswer

13 for a new funding systemfor Montana. Thereare, for example,extraneedsthathavenot been

14 factoredin suchas theunknowncostsof theNCLB. Further,the A&M studydoesnot dealwith

15 building constructionor transportation,nor doesit havea built-in inflationary adjustment.

16 154. The Court notes that under Montana’s current system, the average

17 expenditureperpupil is $7,007,while theprototypedistrictshadaverageexpendituresper pupil

18 rangingfrom $7,681 to $9,954. Id. at 23.

19 155. This Court notes four deficiencies with the professionaljudgment

2 0 methodologyas explainedbyDr. ThomasDownes,an economicsprofessoratTufts University:

21 1 the results cannotbe duplicated;2 the panelmembershaveno incentiveto think about

22 tradeoffs;3 the processrequiresmanypanelsmembersto predict out of samplesbeyondtheir

2 3 own experience;and4 theprocesssuffersfrom aninherentupwardbias drivenby self-serving

24 behaviorsof evenonepanelmember.Tn addition,onepanelmemberexpressedconcernthatthe

2 5 plan may call for morethanMontana’seconomycould support. Defs.’ Ex. 685KKK.
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1 156. Thereis no questionthatJohnMyers andhis firm arenationallyrenowned

2 expertsin thefield of educationalfinance,andthat their study, althoughnot perfect,certainlyis

3 agoodstart.

4 157. According to Dr. Larry Picus, therearefour methodsto testadequacyto

5 seeif a state’seducationalsystemallows studentsto meetstandards.Thefirst is theprofessional

6 judgment studyjust mentioned. Thesecondis theevidence-basedapproach,whereevaluators

7 look at modelsof schoolsystems,suchas was donein ArkansasandKentucky. The third is the

8 successfulschoolmodel whereevaluatorsidentify good schools,andthendeterminethe costs

9 associatedwith thoseschools andapply thosecoststo otherschools. Finally, thereis the cost

10 function approach,which, accordingto Dr. Picus,hasnot beenusedby any state.

11 158. As notedearlier, the A&M study doesnot addressbuilding costs. The

12 MontanaLegislativeFiscal Analyst Office conducteda study in 1990 and found "the results

13 indicatedthat many of Montana’s inadequateschoolbuildings are concentratedin the state’s

14 poorestdistrictsandthat 4 of every 10 districtswill needanew facility or extensiveremodeling

15 of existingfacilities by fiscalyear 1996." Pls.’ Ex. 160 at 23.

16 159. State funding for capital outlay costs is proportionatelynot large. For

17 example,Plaintiffs’ Exhibit56 showstheratioofstaterevenuefor debtservicecomparedto total

18 expendituresfor debt service by district level. The state share of the total debt servicefor

19 building constructionranges,for fiscal year2002, from about6.7 to 9.8 percent. The cost of

20 constructingandmaintainingschoolfacilities remainprimarily a local burden,fundedprimarily

21 through localpropertytaxes. Pls.’s Ex. 56.

22 160. In sum, evidenceof theState’sfailure to adequatelyfund its share

23 ofthe elementaryandsecondaryschoolsystemin Montanais evidencedby thefollowing:

24 A. Thegrowingnumberof schooldistrictsbudgetingat or neartheir

25 maximumbudgetauthority. PicusTest.
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1 B. The increasingnumberof schoolswith accreditationproblems.

2 C. The difficulty in attractingandretainingteachers,which is based,

3 to a largedegree,on the decreasingsalariesandbenefits that areoffered to Montanateachers

4 comparedto their counterpartsin the United States.

5 D. The largenumberof programsthathavebeencut in recentyears

6 as evidencedby the testimonyof numeroussuperintendents.

7 E. Theincreasingdifficulties thatschoolsarehavingconstructingsafe

8 and adequatebuildingsor maintainingthe codecomplianceof the buildingsthat currentlyexist.

9 F. Theincreasingcompetitionfor generalftmddollarsbetweenspecial

10 educationand regular education,which lowers the availablemoney to studentsin regular

11 educationprograms.

12 G. The resultsof the A&M study.

13 H. The testimonyof varioussuperintendentsthat, if theywereforced

14 to providetheir educationalprogramsat the BASE generalfund amount, theycould not meet

15 accreditationstandardsor offer a quality educationalprogram.

16 I. The decliningshareof the State’scontributionto the generalfund

17 budgetof Montana’sschooldistricts.

18 J. The fact thatMontana’s funding formulais not reasonablyrelated

19 to the costs of providing a basic systemof quality public elementaryandsecondaryschools.

20 Further, it is clear that the current funding systemwas not basedon a studyof the funding

21 necessaryto meetwhat the stateandfederalgovernmentsexpectof Montana’sschools.

22 K. The fact that the MontanaSupremeCourt hasstatedthat it is the

23 State’s obligation to adequatelyfund its share of the school financing formula. Helena

24 Elementaryl,236Mont. at 55, 769 P.2dat 690.

25 L. The fact that the MontanaSupremeCourt notedthat "[i]n 1972,
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1 whenour ConstitutionalConventionmet, approximately65% of GeneralFundrevenueswere

2 fundedthroughthe FoundationProgram. The transcriptof the debateon Art. X, § 13, Mont.

3 Const. clearlyexpressesthe delegates’concernwith the level of funding." HelenaElementary

4 I, 236Mont. at 48, 769 P.2dat 690.

5 IX. Equity

6 161. Dr. Picus,a nationallyrecognizedexpertin schoolfinanceandtheauthor

7 of a leadingtext in thefield, conductedan equity analysisofMontana’sschoolfunding system.

8 Accordingto Dr. Picus’ analysis,usingrecognizedmeasuresof equity, approximatelyone-third

9 of Montana’s children live in school districts where there are substantial differences in

10 expendituresor revenuesper-ANB. PicusTest. Dr. Picustestifiedthat Plaintiffs’ Exhibit 60,

11 on pages.land2, showsthat smallerelementaryschooldistricts are substantiallyunequal. In

12 addition,Dr. Picusfelt that therewassubstantialinequityforK- 12 districtsasshownin Plaintiff’s

13 Exhibit 43. Further, Dr. Picus noted that only the smallesthigh school districts shownon

14 Plaintiffs’ Exhibit 62 hadworrisomeinequity problems.

15 162. Oncross-examination,however,Dr. Picusconcededthathehadconducted

16 equitystudiesin bothMassachusettsandKansasin which he hadusedidenticalmethodsas the

17 study he conductedin Montana. PicusTest. In bothMassachusettsandKansas,Dr. Picus

18 evaluatedthe equity of spendingacrossschooldistrictson a statewidebasisdueto the fact that

19 all districtsin thosestatesareconsolidatedK-l2 types. PicusTest. Dr. Picusdid not attempt

2 0 to breakdownthedistrictsby size in eitherstate. PicusTest.

21 163. In both MassachusettsandKansas,Dr. Picus foundacceptablelevelsof

22 inequalitybasedupona seriesof statisticalmeasuresusedby researchersin the field of school

23 finance,including theFederalRangeRatio, theCoefficientofVariation,theGini Coefficient,the

24 McLoone Index, and the VerstegenIndex.. PicusTest.

25 164. A comparison of these various indices between Montana and
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1 MassachusettsandKansas,however,underminesthe credibility of Dr. Picus’s conclusions

2 regardingthe unacceptablelevels of inequality in Montana. For example,according to Dr.

3 Picus’sownanalysis,Montana’selementaryschooldistrictsshowedhigherlevelsofequalitythan

4 eitherMassachusettsandKansas. Defs.’ Exs. 685EE,685UU.

5 165. Despitethis result,Dr. PicustestifiedthatMontana’selementarydistricts

6 showunacceptablelevelsof equalitybeginningin thosedistrictswith enrollmentsbetween151

7 and400 studentsandcontinuing throughthe smallerdistricts. PicusTest. A review of his

8 analysis for Montana’s elementarydistricts with enrollmentsbetween151 and 400 students

9 reveals that MontanaexceedsMassachusettsin all measuresof equity, exceptthe Verstegen

10 Index. Defs.’ Ex. 68511. Montana’sVerstegenIndex forthesedistrictswas1.10, comparedwith

11 1.09 for Massachusetts.A comparisonbetweenthesedistricts in Montanawith Kansasresults

12 in a similar outcome: MontanaexceedsKansasin all measuresof equityexceptthe Verstegen

13 Index. Defs.’ Ex. 685YY.

14 166. A comparisonof Montana’s high school districts with enrollmentsof

15 between201 and400studentsto MassachusettsandKansasalsocalls into questionDr. Picus’s

16 conclusionsregardingMontana. TheseMontanahigh schooldistricts exceededMassachusetts

17 in all measuresof equity. Defs.’ Ex. 68500. These Montanahigh school districts also

18 exceededKansasin all measuresof equityexceptthe VerstegenIndex. Defs.’ Ex. 685CCC.

19 Finally, with respectto K-12 districts, Montana’s districtswith more than400 studentsshow

20 higher levels of equitythanKansasin all categoriesexceptone. Defs.’ Ex. 685EEE.

21 167. In an attemptto rehabilitateDr. Picus’sanalysis,Plaintiffs askedhim to

22 conducta statewideanalysisfor Montanain orderto get an "applesto apples"comparisonwith

23 the statewideequityanalysesthathehadconductedin MassachusettsandKansas.Accordingto

24 Dr. Picus, the levels of inequality in Montana on a statewidebasis far exceedthat found in

25 Massachusettsor Kansason a statewidebasis. PicusTest.;Defs.’ Ex. 166.
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1 168. As notedby Dr. ThomasDownes,whotestifiedonbehalfof theState,Dr.

2 Picus’s"applesto apples"comparisonof Montanaon a statewidebasis to Massachusettsand

3 Kansason a statewidebasis, fails to take into accountimportant differences. For instance,

4 Massachusettsand Kansashave only K-12 districts. By contrast,Montanahas elementary

5 districts,high schooldistricts,andK-l2 districts. More importantly,Montana’sfunding system

6 provides different levels of a baseentitlementbetweenthe various types of districts and a

7 different level of AINB betweenelementaryandhigh schoolstudents.DownesTest.

8 169. In light of Dr. Picus’sconclusionsthat the levels of inequalityfound in

9 MassachusettsandKansaswere acceptable,the Court finds it difficult to suggestthat similar

10 levelsof inequalityin Montanashouldbe deemedunacceptable.

11 170. This leavesthe Court in quite aconundrum,sincebothDr. PicusandDr.

12 Downesarewell-respectedscholars.Concerningthis conundrum,the Court takesthe suggestion

13 of Plaintiffs’ counselandcallsthis disputea tie. Thelawsenactedby the legislaturearepresumed

14 constitutionalunlessproven otherwise beyond a reasonabledoubt. Zempel v. Uninsured

15 EmployersFund, 282 Mont. 424, 428, 938 P.2d 658, 661 1997. SincePlaintiffs havethe

16 burdento show that a statuteis unconstitutional,the Court must find that concerningschool

17 equity issues,Plaintiffs havenot met their burden.

18 171. Plaintiffs suggesttwo otherareasofinequity. First, Plaintiffs suggestthat

19 the burdensof paying for the constructionof school facilities still fall primarily on local

2 0 taxpayers,which is true. According to Plaintiffs, sincelocal taxpayersmustpayvirtually the

2 1 entire cost of constructingbuildings, the poor districts are unableto constructbadly needed

22 facilities. Seee.g.,QuinlanTest. Further,Plaintiffs suggestthat thecompetitionbetweenthe

23 specialeducationfunds and generaleducationfunds for non-specialeducationstudentscreates

2 4 equity issues.

25 . 172. Plaintiffs’ factualassertionsarecorrectinregardtoconstructionandspecial
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education.However,the Court disagreeswith Plaintiffs’ categorizationof thesemattersas issues

ofequity. Rather,the Court treatsthesetwo issuesas furtherevidenceof inadequacyratherthan

inequity.

Xl. Indian Education

173. As noted earlier,Article X, Section 12 of the Montana Constitution

provides: "Thestaterecognizesthe distinct anduniqueculturalheritageof theAmericanIndians

andis committedin its educationalgoals to thepreservationof their cultural integrity."

174. In Helena ElementaryI, the Montana SupremeCourt addressedthis

subsectionand held that "{T]he provision establishesa special burden in Montanafor the

educationof American Indianchildren which mustbe addressedas part of the schoolfunding

issues." 236 Mont. 58, 769P.2dat 693.

175. Despitethis admonitionby the supremecourt,it wouldappearthatnothing

hasbeendoneto effectuatesubsection2 of Article X, Section 1 of the MontanaConstitution.

As shownon Plaintiffs’ Exhibit 141 at page 53, the 1995 MontanaLegislatureadoptedSenate

JointResolutionNo. 11, directingthecommitteeon IndianAffairs to studyissuesrelatingto the

implementationof the Article X, Section12 principles. Thecommitteepublishedits reportto

the Fifty-Fifth Legislature in December 1996. The committee’s conclusionsincluded the

following:

1

2

3

4

5

6

7

8’

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1. Theintent of Article X, section1, subsection2, ofthe Montana
Constitutionis for all public schoolsto developappropriatepoliciesandprograms
to recognizeandpreservethevalueoftheAmericanIndiancultureandtraditions.

2. Manypublic schoolsareattemptingto educatetheirstudentsabout
the role ofIndiansin thehistoryofMontanaandthenationby integratingIndian
history into the regularhistory and social studiescurricula andby celebrating
Native AmericanDay everySeptember.

3. Manypublic schoolsdo notprovideanyinstructionorsponsorany
activitiesrelatingto Indian history andculture.

4. Very few schooldistrictsrequire any specific training in Indian
studiesfor their certifiedpersonnel,nordo theyprovidesuch instructionthrough
inservicetraining. . .

Pls.’ Ex. 141 at 53.
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1 176. In 1999, the legislatureenactedHouseBill 528, which hascometo be

2 known as the Indian Educationfor All Act. It is codified at Sections20-1 -501 to -503,MCA.

3 The law incorporatesmandatesthatareintendedto give effect to the constitutionalprinciples of

4 subsection2 of Article X, Section1. JuneauTest.;McCullough Test.;SilverthomeTest.

5 177. To haveanymeaningor effect, theIndian Educationfor All Act requires

6 resourcesandprograms,which, in turn,requirefunding. Despitethis, the legislaturehasprovided

7 no funding. In this regard, the Court relies on the testimony of two well-respectedNative

8 American educators,Carol Juneauand Joyce Silverthorne,a memberof theMontanaBoard

9 Public Education.

10 178. Tn reality, the State appearsto be defenselesson Plaintiffs’ claim that

11 Article X, Section 12 of the MontanaConstitutionhasnot beenimplementedby the State

12 despite the constitution’sdirection to do so.

13 X. The Statehas Acknowledgeda Problem

14 179. The2001 legislaturecreatedthe Governor’sK-l2 Public SchoolFunding

15 StudyAdvisoryCouncil. Thatadvisorycouncil’sreportandrecommendationsis datedDecember

16 31, 2001. Pls.’ Ex. 96. In that study, it is notedthat "the Council concludedthat an adequacy

17 study would haveseveralbenefits.. . ." Id. at 31. However,it appearsthatno adequacystudy

18 was evercompleted.

19 180. TheOffice ofPublicInstructionis alsoon publicly on recordin identifying

20 problemswith Montana’sschool funding system. SeePIs.’ Exs. 2, 2A, 98, 99, 111, 112, 113,

21 116-121.

22 181. TheMontanaBoardofPublicEducationis on recordrecognizingthatthere

23 are seriousproblemswith Montana’sschoolfundingsystemthroughits Action PlanPls.’Ex. 84

24 andPositionPaperon Public SchoolFundingandStructurePls.’ Ex. 87. Further,theBoard,as

25 notedearlier,wasthe sponsorof the studiesconductedby Dr. Nielsonconcerningproblemswith
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1 attractingandretainingteachersandadministrativestaff. Pls.’ Exs. 78 through81.

2 182. Part of the State’sdefenseseemsto encompassa view that a lot of the

3 problemsmentionedby the educatorsarefutureproblems. However,the continuedexistenceof

4 Montana’s system of quality public schools is threatened. As SuperintendentMcCullough

5 testified:

6 If we don’t seriouslyaddressthe very realproblems,such as a looming
educatorshortageandadequatestatesupportfor stateschools,wewill very likely

7 seea declinein the quality of the educationour childrenreceive. We needto
addresstheseproblemsnow. Waiting will only createfar worseandmorecostly

8 problems.

9 McCulloughTest.

10 183. Dr. Miller stated: "If we fail to work togethernow to provide a quality

11 systemof educationin Montana,it will take a generationto recoverfrom the erosionwe are

12 currentlyfacing. Our children,andour state,deserveourbesteffort!" Pls.’ Ex. 88 at 6.

13 XII. The State’s Defenses

14 184. The State urges three defensesof the current funding system: 1

15 Montana’srelativespendingin light of its fiscal capacitycomparedto otherstates;2 Montana’s

16 ability to recruitandretainquality teachers;and3 achievementlevelsof Montanastudentsas

17 measuredby availablestandardizedtests.

18 185. TheStateproducedtwo veryimpressivewitnessesin Dr. ThomasDownes

19 of Tufts University andDr. SusannaLoebof StanfordUniversity.

20 186. The fiscal capacityissueis essentiallythesameonethat wasadvancedby

2 1 the Statein HelenaElementaryI. In thatdecision,the MontanaSupremeCourt heldthat state-

22 wide fiscal difficulties cannotjustify an unconstitutionalfunding system. 236 Mont. at 54, 769

23 P.2dat 690. The constitution.sayswhatit saysanddoesnot allow for sucha defense.

24 187. The State also relies on evidencethat Montana’s studentsdo well on

2 5 standardizednational tests. Defendants’Exhibit 68SF setsforth variousencouragingstatistics
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1 concerningMontanastudents’achievementson theNationalAssessmentof EducationProgress

2 NAEP test and on college entranceexaminations.TheStateattemptedthis samedefensein

3 HelenaElementaryI, andit was rejectedthere. 236 Mont. at 54, 769 P.2dat 690.

4 188. The educatorswho testified at trial indicated that performanceon

5 standardizedtests, such as are mentionedin Exhibit 68SF, are an incompletemeasureof

6 adequacy.Indeed,Dr. Downes,theState’smainexpert,admittedthathe wasunableto drawany

7 conclusionsonewayor theotherwith respectto theadequacyofMontana’sfundingbasedupon

8 availabletestscoredata. Primarily, the Court would assumethis is sobecausethetestsherein

9 question,the NAEP and the Iowa Test of Basic Skills, are standardizednorm tests,whereasa

10 bettermeasurewould be criteriatests,which are not yet in place. Thesecriteria testsmeasure

11 how well a school is doing on the standards-basedapproachthatwasmentionedabove.

12 189. The Court notesthat SuperintendentMcCullough testifiedthat thereis

13 evidencesuggestingMontana’srelativerankingis stagnating,andDr. Darling-Hammondtestified

14 thatMontana’srankinghasactuallydeclinedon sometests. Forexample,thefourth gradeNAEP

15 test for readingshowsthatMontanafell from fourth in 1998 to ninth in 2003. Pls.’ Ex. 173.

16 190. Further, the Court must give some weight to the fact that neitherDr.

17 DownesnorDr. Loebstrayedfar from anystatisticaldata,andneitheroneofthemcommunicated

18 directly with educatorsin Montana. In this regard, the Court must find more credible the

19 overwhelmingevidencethathasbeenpresentedby Montana’sleadingeducators.

20 XIII. SuggestedRemedies

21 191. This Court doesnot find it necessaryor properto defineor specifically

22 determinethe componentsof a "basic systemof free quality public elementaryandsecondary

23 schools." Also, it is unnecessaryto declarea specifiedpercentagethatwould be sufficient to

24 satisfythe State’sshareofthe costofthis system. Sufficeit to say,underthecurrentsystem,the

25 Courtconcludesthat the Stateis currentlynotmeetingits obligationto fund its shareofthecosts
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1 of the systemas it is requiredto by Article X, Section1 of the MontanaConstitution.

2 192. In this regard,it is importantto furtherrecognizeandfind that the State’s

3 constitutionalobligationsarenot limited to generalfundbudgets.Rather,the costof the basic

4 systemincludesall costs,whetherfundedthroughthegeneralfundor otherfunds,includingsuch

5 significant funds as capital outlay/debtservice,retirement andtransportation. When these

6 additionalcostsareconsidered,the Stateis funding anevensmallerpercentageofthe total costs

7 ofthebasicsystem.

8 193. TheCourt notesthat therearemethodsrecognizedby policy makersand

9 expertsfor identifying the costsof meetingstandardsestablishedby the State for its systemof

10 publiceducation.Oneofthesecosting-outmethodologiesis theprofessionaljudgmentapproach,

11 suchastheA&M study. TheCourt finds this approachto determineanadequatelevel offunding

12 is muchmore reliableandaccuratethanthe approachthat wasusedin formulating thecurrent

13 systemandthe actionstakenby the Statein respectto funding sincethe enactmentof RB 667.

14 However,for the reasonsnotedearlierin this decision,theCourt finds it would be inappropriate

15 to rely entirelyon a professionaljudgmentapproach.

16 194. As notedby the Statein its proposedFindingof FactNo. 72, Plaintiffs’

17 own expert,Dr. Picus,hasmodified his future adequacystudiesto combinetheprofessional

18 judgmentmethodologywith the cost-basedapproach.

19 195. A particular requirementis that the funding systemmustbe basedon

20 educationally-relevantfactors. This requiresthat thefunding systembe basedon the costs of

21 meetingthe standardsthat governthe operationof Montana’s schools. Once adequatelevels of

22 funding are determined,the Statemustthen fund its shareof the costof the system. The State’s

23 sharemustbe an amountthat is adequateat the BASE or foundationlevelsto allow districtsto

24 meetthe standards.As previouslyestablished,this appliesnot only to generalfunds, but to the

2 5 overall costs of the elementaryand secondarysystem. In accomplishingthis, it would be
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1 appropriatefor the Stateto include a reasonablephase-inplanfor implementinga new funding

2 system.

3 196. At trial, JohnMyers testifiedthatit is difficult for anyfundingformulato

4 maintain itself over any periodof time, especiallywithout someprovisionfor periodicreview

5 andlor aprovision for inflationary costincreases.

6 197. In view of the languageof the constitution,this Court doesnot feel it

7 appropriateto tell the legislaturehow to designa system. However,hopefullythe suggestions

8 givenby the Courtwill helpthe legislaturein avoidingsomeof theproblemsthatcurrentlyexist.

9 198. The Court also notes that it would be appropriatefor it to exercise

10 continuingjurisdictionover this casesoasto avoidunnecessary,costlydelaysandcomplications

11 absentcontinuingjurisdiction.

12 199. For the same reasonsthat attorney fees were denied in Helena

13 Educationj, this Courtwill denyattorneyfeesto Plaintiffs’ attorneys.236 Mont. at59, 769 P.2d

14 at 693.

15 Fromthe foregoingFindingsof Fact, the Court herebyentersthe following:

16 CONCLUSIONS OF LAW AND ORIER

17 1. To the extent that any of the foregoing Findings of Fact incorporate

18 Conclusionsof Law or theapplicationof law to fact, theyareincorporatedhereinas Conclusions

19 ofLaw.

2 0 . 2. Montana’scurrentschoolfundingsystem,describedabove,doesnot violate

21 the equalprotectionprovisionsof Article 11, Section4 of the MontanaConstitution.

22 3. Article X, Section1 of the MontanaConstitutionrequires:

23 Educational goals and duties. 1 It is thegoalofthepeopleto establish
a systemof educationwhich will developthe full educationalpotentialof each

24 person. Equality of educationalopportunityis guaranteedto eachpersonof the
state.

2 5 2 The staterecognizesthe distinct anduniquecultural heritageof the
AmericanIndiansandis committedin its educationalgoalsto thepreservationof
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1 their cultural integrity.
3 The legislatureshall provide a basic systemof free quality public

2 elementaryand secondaryschools. The legislaturemay provide such other
educationalinstitutions,public libraries, andeducationalprogramsas it deems

3 desirable.It shallfund anddistributein anequitablemannerto theschooldistricts
thestate’sshareof thecost ofthebasicelementaryandsecondaryschoolsystem.

4

5 - 4. This Court concludesthat the rights in Article X, Section 1 were very

6 importantto thepeoplewho wrotetheMontanaConstitution.As notedby theMontanaSupreme

7 Court, thereis no otherinstancein the constitutionwherethatdocumentguaranteesaparticular

8 right. Helena Elementary 1, 236 Mont. at 53, 769 P.2d at 689. Further, the Montana

9 Constitution, in Article X, Section 1, imposes clear mandatory duties upon the Montana

10 Legislature.Among thoseduties is therequirementthat the legislaturefund the State’sshareof

11 the costsof the basicelementaryandsecondaryschoolsystem.

12 5. ThisCourtdeterminesthatamiddle-tieranalysisoftheconstitutionismost

13 appropriatein this case. Mont. Envtl. Info. Centerv.Dep’t ofEnvtl. Quality, 1999MT 248, ¶ 57,

14 296Mont. 207, ¶ 57, 988 P.2d1236, ¶57 "MEIC’; Seealso Kapteinv. ConradSch.Dist., 281

15 Mont. 152, 931 P.2d1311 1997.

16 6. Under such a test, where a constitutionally significant interest is

17 implicated, middle-tier scrutiny requiresthat the State demonstratetwo factors: 1 that its

18 classificationis reasonable,and.2 that its interestin classifyingis more importantthan the

19 peoples’interestin obtainingcOnstitutionallysignificantbenefits. MEIC, ¶ 58.

2 0 7. Underthis level of scrutiny,thereis no questionthatthe current funding

21 systemis not reasonable,sincethe overwhelmingevidencesupportsPlaintiffs’ contentionthatthe

22 funding systemandthe classificationscontainedthereinarenot basedon educationally-relevant

23 factors. Further, thereisno evidencethat the State’sinterest in suchclassification is more

24 importantthanthe peoples’interestin beingguaranteedthe rights set forth in Article X, Section

25 1 of the MontanaConstitution.
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1 8. This Court herebyrules that the current state funding systemviolates

2 Article X, Section 12 of the MontanaConstitutionin thatthe Statehasfailed to recognizethe

3 distinct anduniqueculturalheritageof AmericanIndians andhasshownno commitmentin its

4 educationalgoalsto thepreservationoftheir cultural identity.

5 9. This Court herebyrules that the currentMontanaschoolfunding system

6 violatesArticle X, Section 1 of the MontanaConstitutionin that it fails to provide adequate

7 funding for Montana’spublic schools.

8 10. This Court furtherrulesthat the Stateof MontanahasviolatedArticle X,

9 Section1 of the MontanaConstitutionin that the Stateis not paying its shareof the costof the

10 basicelementaryandsecondaryschoolsystem.

11 11. With respectto Montana’saccreditationstandards,this Court concludes

12 thatcertainConclusionsof Law foundby the MontanaSupremeCourt in HelenaElementaryI

13 remainaccurateto this day. "Thus, the MontanaSchoolAccreditationStandardsdo not fully

14 define eitherthe constitutionalrights of studentsor the constitutionalresponsibilitiesof theState

15 of Montanafor fundingits publicelementaryandsecondaryschools." 236 Mont. at 52,769P .2d

16 at 692.

17 12. This Court takesinto accountthe fact that someof the damagethat the

18 educatorstestifiedto at trial is prospectivein nature. However, this evidenceis persuasiveand

19 relevant. Just as the MontanaSupremeCourt did not feel it necessaryto wait for "deadfish [to]

2 0 float on the surface of our state’s rivers and streamsbefore its farsightedenvironmental

21 protectionscan be invoked"MEIC, ¶ 77, this Court finds that it shouldnot haveto wait until

22 Montana’sschoolsystemcollapsesin financial ruin prior to enteringan order this case.

23 13. To satisfyMontanaConstitution,the State’sschoolfinancesystemmust

2 4 bebasedupona determinationoftheneedsandcostsof thepublic schoolsystem,andtheschool

2 5 financesystemmustbe designedandbaseduponeducationally-relevantfactors.
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1 14. Just as this Court’s predecessordid in 1989, this Court deniesPlaintiffs’

2 their attorneyfees. SeeHelenaElementaryL 236 Mont. at 59, 769P.2dat 693.

3 15. Being mindful of the fact that Article X, Section 1 of the Montana

4 Constitutionrequireslegislativeaction,this Courtrulesthat its decisionshallandherebyis stayed

5 pendingresolutionof this matterbeforethe MontanaSupremeCourt. Unlessotherwiseordered

6 by the supremecourt, this Court further ordersthat the effectsof this Court’s decisionshall not

7 go into effect until October1, 2005,whichwill give thenextMontanaLegislatureampletime to

8 addresstheverycomplicatedanddifficult issuesinvolved in this case. Prior to theexpirationof

9 that date, all existing contractualobligationsand bondedindebtednessof the public school

10 districts in Montanashall in no way be affectedby this Court’s decision.

11 FromtheforegoingFindingsofFactandConclusionsofLaw, the Courtentersthe

12 following:

13 ORDER

14 TheCourtherebyincorporatesall of the aforementionedConclusionsofLaw, Nos.

15 1 through15, into this Court’s Order. Eachof theseConclusionsof Law is herebyenteredas an

16 Order of this Court.

17 DATED this tday ofApril, 2004.

18

19

20

21

22 pc: JamesP.Molloy
Brian K. Gallik

23 Brian M. Morris/All N. Bovingdon

24
T/JM5/coLuMBlA FALLS V. STATE FCOWPD

25

Judge
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